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As the Supreme Court is of all tribunals known to men the 
greatest, so is it, according to a natural law, subjected to a 
more searching and jealous criticism than any other. 

Ever since its organization the questionings of lawyers and 
laymen alike have followed, and sometimes challenged, its judg- 
ments, and about its seat of power has rested the light of eager 
and interested scrutiny. 

Upon no other court has been imposed the duty of resolving 
controversies of equal moment; and easily distinguished of 
these, for importance and breadth of interest, are such as in- 
volve construction of the Federal constitution, and touch more 
or less directly the tenets and policies of political parties, as 
reflected from time to time by acts of the Congress. 

In no country — and least of all in one so broad as ours in ter- 
ritory, inhabited by a people derived from many races and hold- 
ing dissimilar traditions of law, society, and government, with 
interests and pursuits so numerous, diversified, and complex — 
could it be that any body of men, chosen by methods howsoever 
perfect and of personal and professional character howsoever 
reproachless, should discharge, scathless, the august functions 
pertaining to that court. 


1 Annual address delivered before adopted unanimously a resolution re- 
the Texas Bar Association, Thursday, questing the publication of this ad- 
July 27, 1899, by F. Charles Hume, of dress in full in this Revizw. 
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To affirm that the court has been, or is or will become error- 
less, would be to ignore the infirmities that qualify human 
character and deny completeness to human achievements. 
Doubtless the court has committed and will commit grave errors, 
but whatever ignorance, clamor, passion, or even justice may 
assert, I do here avow my conviction that it has administered its 
great office with learning, fidelity, courage, devotion to the con- 
stitution, and, above all, with supreme regard for men’s rights 
of property, liberty, and life. 

Without transgressing the appropriate and necessary limita- 
tions of the occasion, I may be able to present some considera- 
tions tending to repel the imputations sometimes indulged that 
the court, indifferent to the constitutional restrictions of its 
jurisdiction, is swift to annul acts of Congress and thereby 
defeat the popular will; that it is hostile to local self-govern- 
ment by the States, even within the limits to which their author- 
ity has been confined by- changes in the constitution and the 
logic of facts attending and following the Civil War; and that 
amid the beguilements of rank and wealth and power it has for- 
gotten that the weak, the lowly, and the friendless have rights 
entitled to judicial protection. 

Nothing can so well contribute to my purpose as a careful 
enumeration and lucid statement of illustrative decisions of the 
court, borrowed from Senator Hoar’s recent address before the 
Virginia Bar Association. The matter and manner of the 
accomplished and critical orator are so admirable that I am con- 
strained to follow his text: — 


‘* Since the war there have been fifteen cases in which acts of 
Congress have been held repugnant to the constitution. 

‘¢Collector v. Day, decided at the December Term, 1870,! holds 
that it is not competent for Congress to impose a tax upon the 
salary of a judicial officer of a State. This decision only limits 
by construction the general phraseology of an act of Congress, 
holding that it cannot apply to the salary of a State officer, and 
should, therefore, hardly be included among those decisions 
which hold acts of Congress unconstitutional. 


111 Wall. 113. 
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‘* United States v. Dewitt,’ holds an act of Congress declaring 
it a misdemeanor to mix for sale naphtha and illuminating oil 
unconstitutional, as being a police regulation relating exclusively 
to internal trade of the State. 

‘‘ Gordon v. United States,? which holds unconstitutional the 
statute of March 3, 1863, so far as it authorizes an appeal to the 
Supreme Court from the Court of Claims in cases where that 
court acts wholly as an auditor or assessor reporting its decisions 
to Congress. 

**Callan v. Wilson,* which limits the general language of the 
statute defining the jurisdiction of the Police Court of the Dis- 
trict of Columbia. 

** United States v. Fox,‘ which holds a provision unconsti- 
tutional which declares that every person respecting whom 
proceedings in bankruptcy are instituted who within three 
months before their commencement obtains goods upon false 
pretenses shall be punished by imprisonment, on the ground 
that an act not an offense when committed cannot become such 
by a subsequent independent act with which it has no connec- 
tion. 

‘* United States v. Steffens,5 which holds the statute of 1876 
concerning trade-marks unconstitutional, as not limited to trade- 
marks used in international or interstate commerce. 

‘¢ Boyd v. United States,® which holds the statute of June 22, 
1874, unconstitutional so far as it authorizes a court of the 
United States to require the defendant in revenue cases to 
produce his private books. 

‘* United States v. Railroad,’ holding a statute taxing bonds of 
municipal corporations unconstitutional. 

‘None of them deals with questions about which different 
political parties or different sections of the country are likely to 
be in conflict. Part of them only deal with questions of great 
general interest, and in all of them the decision of the court, I 
suppose, has met with universal acquiescence. These cases are 
eight in number. 


19 Wall. 41. 3 127 U. S. 540. 6 116 U.S, 616. 
2 2 Wall. 561. 495 U. S. 670. 717 Wall. 832. 
5 10 Otto, 82. 
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‘‘There remain six cases dealing with the legislation of the 
disturbed period which followed the war, to wit: — 

** United States v. Harris, where Section 5519 of the Revised 
Statutes is declared unconstitutional on the ground that Con- 
gress has no power to pass a law punishing citizens of the States 
for conspiring to deprive other citizens of the equal protection 
of the laws of such States. 

** United States v. Reese,’ which holds sections 3 and 4 of the 
act of May 31, 1870, beyond the limit of the Fifteenth Amend- 
ment to the constitution and unauthorized, as not confined in 
their operation to unlawful discrimination on account of race, 
color, or previous condition of servitude. 

** The Civil Rights Cases,* which hold the first and second sec- 
tions of the Civil Rights Acts unconstitutional. 

‘* Ex parte Garland,‘ which holds a law unconstitutional which 
provided that no person should be admitted to the bar of the 
Supreme Court without first taking an oath that he had never 
borne arms against the United States, as being ex post facto and 
partaking of the nature of a bill of attainder. 

‘* Justice v. Murray,® which holds the statute of March 3, 1863, 
providing for a retrial in the Federal court of facts tried by a 
jury in the State court unconstitutional. 

‘* United States v. Klien,® which holds the statute of July 12, 
1870, null and void, providing that the acceptance of a pardon 
shall be exclusive evidence of the acts purporting to be pardoned, 
as invading the powers both of the judicial and executive depart- 
ments of the government. 

‘* These decisions, six in number, are all in which the court 
have held unconstitutional acts of Congress in pursuance of the 
policy of the dominant party in regard to what is called ‘ recon- 
struction.’ 

‘¢ This summary comprehends every case from the foundation 
of the government in which the national legislative power has 
been held in check by the Supreme Court, with a single excep- 
tion, which I shall speak of presently. The disturbed period 
which followed the breaking out of the war required the legis- 


1 106 U. S. 629. 3109 U.S. 3. 5 9 Wall. 274. 
2 2 Otto, 214. 4 4 Wall. 333. 6 13 Wall. 128. 
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lative authority of the country to follow paths hitherto untrod. 
Three amendments were added to the constitution, all born of 
the necessities and of the excitements which attended an armed 
conflict and the enfranchisement which wasits result. It was to 
be expected that in dealing with exigencies which the generation 
that framed the constitution never anticipated there might be 
wide differences of opinion among the most learned jurists as to 
the extent to which its power should be found to be flexible and 
adapted to new conditions. 

‘* In each of these cases, it is to be noted, the court held uncon- 
stitutional the legislation of the political party to which a major- 
ity of its members belonged, — the party to which that majority 
had owed its appointment. In that way the political policy 
desired by a majority of the people lately victorious in a great 
civil conflict was frustrated and baffled. The self-government of 
States lately engaged in an armed conflict with the government 
of the United States was preserved. 

‘©In United States v. Harris,! there was but one Democratic 
judge, Field, and but one Southern judge, Woods. Every one 
of the judges was appointed by a Republican President. 

‘*In United States v. Reese,” there was no Southern judge, and 
but two Democratic judges, Field and Clifford. All but Clifford 
were appointed by a Republican President. 

‘‘In Ex parte Garland,’ there were four Democratic judges: 
Nelson, Grier, Clifford, and Field. 

‘* In the Civil Rights Cases,‘ there was one Democratic judge, 
Field, and one Southern judge, Woods. All the court were 
appointed by a Republican President. 

Justices v. Murray,’ there were four Democratic judges 
and no Southern judge. All but two were appointed by Repub- 
lican Presidents. 

‘¢ In United States v. Klein,® there were four Democratic judges 
and no Southern judge. All but two were appointed by Repub- 
lican Presidents. 

‘*T have no time to deal with the cases in which the Supreme 
Court of the United States has held the laws of the States to be 


1 106 U. S. 629. 5 4 Wall. 333. 5 9 Wall. 274. 
2 2 Otto, 214. 4109 U. 8. 3. 6 13 Wall. 128. 
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in conflict with the national constitution. They are more thana 
hundred in number. In general, they may be reduced to three 
classes : — 

‘* First. Cases in which the State has undertaken to invade 
the national domain of legislation, or of taxation. 

‘* Second. Cases where the State legislation has invaded the 
safeguards established by the amendments to the constitution, 
which are in the nature of a Bill of Rights, or securities for 
personal liberty. 

‘* Third. Cases where the State legislation violates the provis- 
ions of section 10 of the first article of the constitution, which 
enacts that no State shall pass any ex post facto law, or law im- 
pairing the obligation of contracts. . 

**T think I may affirm, without danger of challenge or contra- 
diction, that these decisions have, in general, the approbation 
of the legal profession, and that the people are satisfied with 
them. 

‘* 1 think, therefore, that I may confidently appeal to my audi- 
ence to agree with me in saying that the great powers given by 
the constitution of the United States to the Supreme Court have 
been in favor of liberty and of popular self-government, and 
not in restraint of either; that the great principles and rules of 
public policy to which Virginia has held from the beginning 
have found, on the whole, their strength, their safety, their 
support, in the court to which she has contributed so many 
shining lights, and which had found so much guidance, illumi- 
nation, and instruction in every generation from her famous and 
most illustrious bar. Are you, on the whole, glad that in the 
hundred years which followed the adoption of the constitution, 
that in the thirty years which followed the last war, you were 
not left to the unchecked and unrestrained legislative control of 
a numerical majority?’ 


The ‘single exception ’’ excluded from the Senator’s sum- 
mary, and reserved for special consideration in his address, is 
the Income Tax Cases; or, as sometimes cited for convenience 
and brevity,? Pollock v. Farmers’ Loan and Trust Co. 


1 32 Am. Law Review, Sept.—Oct. 
1898, 658-662. 


2 157 U. S. 429; 158 Jd. 601. 
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I have seen but one case, since decided, that may be added to 
the list, though there may be others; and it is in point to ob- 
serve that the decision there vindicates and enforces one of the 
primary and vital constitutional rights of the citizen. The court 
rules that so much of the act of Congress of March 3, 1875,? 
as provides that the judgment of conviction against the princi- 
pal in the crime of embezzlement or larceny of property of the 
United States shall be evidence against a receiver thereof that 
the property was embezzled or stolen is in violation of the Sixth 
Amendment of the constitution, declaring that one accused shall 
be confronted with the witnesses against him. 


Income Tax Cases. 


I have no purpose to enter into a discussion of the Income 
Tax decision; but since it excited and still excites universal in- 
terest, and was and is criticised, — and more generally, perhaps, 
in the South than elsewhere — as an example of the tendency of 
the court to ‘* shield the rich and oppress the poor,’’ it is fitting 
to observe that the surface history of the constitutional pro- 
visions chiefly considered in the decision is strangely inconsistent 
with the theory that the construction of them adopted by the 
court so perverts their purpose as to suggest, much less to 
justify, a reflection so injurious. 

The court holds that a tax on the rent or income of property 
is a tax on the property and, therefore, a direct tax and incom- 
petent to be constitutionally laid otherwise than by apportion- 
ment among the several States according to population.® 

The discussion brought into great prominence the carriage 
tax case.‘ 

No one denies the accuracy of the judicial statement made in 
that case that the provisions with respect to direct taxes and 
their apportionment among the States according to the census 
were incorporated in the constitution in deference to the 
demands of the Southern States and to favor them. 


1 Kirby v. United States, 19 S. C. 8 Const., Secs. 2 and 9, Art. 1, Sec. 
R. 574; 48 C. L. J. 461. 2, Art. 14. 
2 18 Stat. 479, Ch. 144, Sec. 2. * Hylton v. United States, 3 Dall. 
171. 
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The ‘‘ reason ’’’ of the statement given in the opinion of Mr. 
Justice Patterson, copied in the dissenting opinion of Mr. 
Justice Harlan in Pollock’s case,! is this: — 

‘*They (the Southern States) possessed a large number of 
slaves; they had extensive tracts of territory, thinly settled and 
not very productive. A majority of the States had but few 
slaves, and several of them a limited territory, well settled, and 
in a high state of cultivation. The Southern States, if no pro- 
vision had been introduced in the constitution, would have been 
wholly at the mercy of the other States. Congress in such case, 
might tax slaves at discretion or arbitrarily, and land in every 
part of the Union after the same rate or measure: so much a 
head in the first instance, and so much an acre in the second. 
To guard them against imposition in these particulars was the 
reason of introducing the clause in the constitution, which 
directs that representatives and direct taxes shall be apportioned 
among the States according to their respective numbers.”’ ? 

It also appears that the Chief Justice, speaking for the court, 
in Pollock’s case, elaborates the fact that Mr. Madison, of Vir- 
ginia, than whom to the people of the South there is no greater 
authority as student, interpreter, and administrator of the con- 
stitution — denounced the carriage tax as direct, and, therefore, 
unconstitutional because not apportioned among the States, and 
that Mr. Hamilton, the Secretary of the Treasury, and the chief 
of the political party opposed to that of which Mr. Madison 
was so conspicuous a leader, maintained that the tax was not 
direct and, therefore, not violative of the constitution because 
not so apportioned. 

This did not pass without special remark in the dissenting 
opinion already noticed. In fact, there is something of the 
touch of asperity in the terms of Mr. Justice Harlan’s com- 
mentary : — 

‘¢ The majority of the court now sustain the position taken by 
Madison, who insisted that such a duty was a direct tax within 
the meaning of the constitution. So much pains would not have 
been taken to bring out his view of direct taxes, unless to indi- 
cate this court’s approval of them, notwithstanding a contrary 


1158 U.S. 645. 2 3 Dall. 177. 
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interpretation of the constitution had been announced and acted 
upon for nearly one hundred years. It must be assumed, there- 
fore, that the court, as now constituted, would adjudge to be 
unconstitutional not only any act like that of 1794 laying specific 
duties on carriages without apportioning the same among the 
States, but acts similar to those of 1815, laying duties according 
to the rule of uniformity, upon specific personal property owned 
or manufactured in this country.’’ ! 

In other words, the assumption ‘‘that the court, as now con- 
stituted,’’ would coincide with the view of Mr. Madison were 
the question of the constitutionality of the carriage tax not sub- 
mitted to it, is used to discredit and impugn the court’s judgment 
in the case under consideration. 

And, curiously enough, the assumption was eagerly received, 
and echoed with uncommon emphasis, by many of our people, 
who justly pride themselves upon their lineal inheritance of the 
Madison statesmanship, politics, and traditions. Not without 
painful reluctance, if at all, would they ascribe to any judgment 
of Mr. Madison either the purpose or effect to unbalance the 
equal poise of constitutional protection of the rights of the peo- 
ple of all the States. Least of all could any one of them be 
made to believe it possible for Mr. Madison to construe a provis- 
ion of the constitution in such wise as to impair the full and 
free rights of the Southern States as coequal parties to the 
Union, or as to operate discrimination between the opulent and 
their less fortunate fellow-citizens. 

The court proceeds upon that theory of strict construction 
which has ever been accepted by Southern thought as the true 
one. Itrefuses, as we have ever refused, to admit the argument 
from convenience to overthrow the plain letter of the constitu- 
tion. Convinced that a tax on the income of property is not 
distinguishable from a tax on the property itself; and believing 
the last to be authorized only when laid directly by apportion- 
ment between the States according to numbers, and that a tax 
confessedly direct if laid on the property itself is not less so 
when laid upon the income derived from it, the court accepted 
and announced the logical result of its convictions. 


1 670-1. 
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While possibly, even probably, there is an equal, or approxi- 
mately equal, division of professional opinion as to the sound- 
ness of the decision, yet, it has seemed to me that argument 
assailing it. is weakened by impugnment, whether open or 
covert, of its good faith. 

The only question for fair debate is whether the court’s ex- 
position of the constitution is sound. If it is not, let it be 
refuted by reasoning; for there is no other solvent of such a 
controversy. 

Whatever the folly to which mere impatience of and antago- 
nism to the judgment may impel others, we, of the bar, should 
know that it can never be shaken either by refusing recognition 
of the masterful argument by which it is supported, or by 
denouncing it as inspired by sinister motives. 

There is nothing stronger or nobler in the whole range of the 
discussion than the language of the Chief Justice to which I 
now solicit your attention. As we read it, let us reflect, and 
answer to ourselves, whether we can associate its profound sen- 
timent and judicial spirit with an underlying indifference to the 
constitution, or a veiled hostility to the weak and favoritism to 
the powerful. 

‘* If, in the changes of wealth and population in particular 
States, apportionment produced inequality, 7¢ was an inequality 
stipulated for, just as the equal representation of the States, 
however small, in the Senate, was stipulated for. The consti- 
tution ordains affirmatively that each State shall have two mem- 
bers of that body, and negatively that no State shall by amend- 
ment be deprived of its equal suffrage in the Senate without its 
consent. The constitution ordains affirmatively that represent- 
atives, and direct taxes shall be apportioned among the several 
States according to numbers, and negatively that no direct tax 
shall be laid unless in proportion to the enumeration.! 

* * * * * * * * * * * * 

** Moreover, whatever the reasons for the constitutional pro- 
visions, there they are, and they appear to us to speak in plain 
language.” 


* * * * * * * * * 
1 621. 2 622. 
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‘‘ The power to tax real and personal property and the income 
from both, there being an apportionment, is conceded; that 
such a tax is a direct tax in the meaning of the constitution has 
not been, and, in our judgment, cannot be successfully denied ; 
and yet we are thus invited to hesitate in the enforcement of the 
mandate of the constitution, which prohibits Congress from 
laying a direct tax on the revenue from property of the citizen 
without regard to State lines, and in such manner that the States 
cannot intervene by payment in regulation of their resources, 
lest a government of delegated powers should be found to be not 
less powerful but less absolute, than the imagination of the advo- 
cate had supposed. 

‘¢ We are not here concerned with the question whether an in- 
come tax be or be not desirable, nor whether such a tax would 
enable the government to diminish taxes on consumption and 
duties on imports and to enter upon what may be believed to be 
a reform of its fiscal and commercial system. Questions of that 
character belong to the controversies of political parties, and can- 
not be settled by judicial decision. In these cases our province 
is to determine whether this income tax on the revenue from 
property does or does not belong to the class of direct taxes. If 
it does, it is, being unapportioned, in violation of the constitution, 
and we must so declare. 

‘* Differences have often occurred in this court — differences 
exist now — but there has never beena time in its history when 
there has been a difference of opinion as to its duty to announce 
its deliberate conclusions unaffected by considerations not pertain- 
ing to the case in hand. 

‘* If it be true that the constitution should have been so framed 
that a tax of this kind could be laid, the instrument defines the 
way for its amendment. In no part of it was greater sagacity 
displayed. Except that no State, without its consent, can be 
deprived of its equal suffrage in the Senate, the constitution may 
be amended upon the concurrence of two-thirds of both houses, 
and the ratification of the legislatures or conventions of the sev- 
eral States, or through a Federal convention when applied for 
by the legislatures of two-thirds of the States, and upon like 
ratification. The ultimate sovereignty may be thus called into 
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play by a slow and deliberate process, which gives time for mere 
hypothesis and opinion to exhaust themselves, and for the sober 
second thought of every part of the country to be asserted.’’! 

Unreflecting people may, perhaps, be persuaded to believe 
that the court is unlearned, or unfair, or that it is a courtier to 
power and a despot to helplessness — or all these. Such belief 
would, of itself, be a public misfortune; for, to the extent of 
its prevalence, it would overthrow the long-time confidence of the 
people in that tribunal; destroy their respect for it, and incite 
them to challenge and despise its just authority as the head of a 
co-ordinate and independent department of the government. 
Indeed, nothing could be so pernicious. 

It must be remembered that while the decision referred to 
was by a divided court, the division was in no sense on political 
party lines. There were Republicans and Democrats alike in 
both the majority and minority. The Chief Justice, who spoke 
for the court, was and is a Democrat, and the venerable Mr. 
Justice Field, also of the majority, was perhaps the oldest Dem- 
ocrat, in service as well as in age, on the Federal bench. On 
the other hand, two of the justices who read dissenting opinions — 
Harlan and Brown — are Republicans, the first, certainly, being 
identified throughout a long public career with the distinctive 
policies of his party. 

The questions in the case were very grave; they were ex- 
haustively discussed by counsel and twice considered by the 
court; they reached as deep as the very foundations of the con- 
stitution. The members of the court could not agree in the 
construction of some of the provisions of that instrument; but 
it is idle to assert that the conclusions of either side were not 
maintained by great wealth of learning and force of reasoning, 
and it were cruel, were it not weak, to deny that the opinions 
breathe in every line the spirit and purpose of upright men to 
hold evenly the scales of justice. 


‘* GOVERNMENT BY INJUNCTION’’ — THE Dess Case. 


The familiar denouncement of so-called ‘* government by 
injunction ’’ is, as to the Supreme Court, directed, in the main, 


1 634-5. 
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against the decision in the Debs case, wherein the court refused 
to release Debs and others, leaders of the Chicago insurrection 
in 1894, from imprisonment for contempt in violating an order 
of the United States Circuit Court enjoining them from obstruct- 
ing the mails and interstate commerce and intercourse.! 

The injunction was issued upon a bill of complaint filed by 
the United States in the Circuit Court for the Northern District 
of Illinois, on July 2, 1894. The United States acted by their 
District Attorney, under the direction of Mr. Olney, Attorney- 
General. The defendants having ignored the injunction and 
persisted in their lawless conduct, were, upon a hearing before 
the Circuit Court, adjudged guilty of contempt, and sentenced 
to imprisonment in the county jail for terms varying from three 
to six months. Having been committed to jail, they applied to 
the Supreme Court for a writ of habeas corpus. The writ was 
denied. The effect of this was to leave in force the judgment 
of the Circuit Court. 

The Supreme Court stated two questions as arising on the 
application for the relief sought by the imprisoned parties : — 

‘*1, Are the relations of the general government to inter- 
state commerce and transportation of the mails such as authorize 
a direct interference to prevent a forcible obstruction thereof? 

‘¢ 2, If authority exists, as authority in governmental affairs 
implies both power and duty, has a court of equity jurisdiction 
to issue an injunction in aid of the performance of such duty?’’ ? 

Upon full citation of authority, and extended argument, both 
questions were answered affirmatively. 

In repudiating various contentions made in support of the 
asserted right of the parties to be released from imprisonment, 
the court said, in effect, that even a State was impotent to 
obstruct interstate commerce, and that it could not be that a 
mere voluntary association of individuals within the limits of 
such State has a power not possessed by the State; that the 
applicants were shown to have obstructed interstate commerce, 
and that the government, by its executive arm and by injunc- 
tions from its courts, had the right to restrain or remove them ; 
that the power of the courts to interfere in such circumstances 


1 In re Debs Petitioner, 158 U. S. 564. 2 579. 
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by injunction was one well recognized from ancient times and 
by indubitable authority; that such power was not suspended 
by reason of the fact that the obstructive acts were at the same 
time violations of the criminal law; that injunction, being a civil 
proceeding, may be enforced by punishment for contempt, with- 
out reference to the criminal law; that having the power to 
enjoin, a court necessarily has the power to punish for contempt 
of its orders by disobedience, and whether or not there has been 
such contempt, the court alone must decide and the question 
cannot be submitted to a jury; that the power of the court to 
determine whether its writ of injunction has been disobeyed and 
to punish for disobedience, is no invasion of the constitutional 
right of trial by jury. 

The facts were, substantially, these: — 

In May, 1894, differences arose between the Pullman Palace 
Car Company and its employés, resulting in the abandonment 
by the latter of the service of the company. There was an 
association known as the American Railway Union which under- 
took to force on the Pullman Company an ‘arbitration ’’ of 
these differences with its employés by a boycott of Pullman 
cars. In convention at Chicago the Union conferred on its 
directors jurisdiction of all matters connected with the boycott, 
and these officers, acting through E. V. Debs, president of the 
union, declared the boycott on June 26, and on the same day 
telegraphed to the general officers of labor organizations 
throughout the country, requesting their aid to make the ban 
effective. The plan was to prevent the movement of the trains 
of all railroad companies using the proscribed cars, and it was 
executed by stripping such companies of their employés and 
preventing new men from taking service in their stead. The 
purpose of the plan and one of the effects of its execution were 
the paralysis of commerce and intercourse between the States. 

Twenty-two railroads in Chicago, transporting twelve millions 
of passengers and many millions of tons of freight annually into 
and out of that city from and into other States than Illinois, and 
each carrying the maiis of the United States, were victims of 
this monstrous edict of Mr. Debs. They were inhibited from 
discharging their duties as interstate carriers, and prostrated to 
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utter helplessness. The conspiracy was served by all the agencies 
of terror: threats, intimidation; open, bloody and fatal vio- 
lence — even the torch. 

The United States Circuit Court, after patient investigation of 
the conduct of Debs and his co-conspirators, in the calm and 
moderate language of the bench, summarized the facts thus : — 

‘* These defendants were the directors and general officers of 
the American Railway Union, and had practical control of the 
organization. They procured the adoption of the resolutions 
by which the boycott of the Pullman cars was declared, and 
authority given themselves to begin and control the movement. 
They put themselves at once in telegraphic communication with 
the officers of local unions, advising them of the action of the 
convention, and that no Pullman cars were to be handled; but, it 
appearing very soon that men who refused to handle Pullman cars 
were being discharged, they determined to prevent the running 
of all trains upon all the roads until the companies should accede 
to their demands, including the reinstatement of the men who 
had been discharged. Later the Pullman strikers were aban- 
doned, and only the re-employment of railroad men insisted on. 
As early as the 27th of June, they sent out telegrams directing 
men to quit work if the running of Pullman cars was insisted 
upon, and unless discharged men were restored to their places, 
and by the 28th it had become the distinct policy ‘to get the 
men out,’ ‘to tie up,’ or paralyze the roads, to promise full 
protection to all who joined in the strike, to denounce as scabs 
or as traitors to the cause of labor all who refused to go out and 
all who should consent to take places which others had aban- 
doned, and later the form or substance of expression became: 
‘ All employés of all roads will stand together ;’ * none will return 
until all return.’ By this course the conspiracy against the use 
of Pullman cars became a conspiracy against transportation and 
travel by railroad. Upon their own authority, without consult- 
ing the local unions, the defendants converted the boycott into a 
strike, and with the aid of followers, some of whom stopped at 
no means between the drawing of a coupling pin and the under- 
mining of a bridge, whereby men should be hurled to death, 
they pushed the strike to the condition which prevailed when 
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the intervention of the court was asked, and which in the end 
compelled the employment of military force to re-establish peace 
and start again the activities of commerce. The evidence leaves 
no feature of the case in doubt. The substance of it, briefly 
stated, is that the defendants, in combination with the members 
of the American Railway Union and others, who were prevailed 
upon to co-operate, were engaged in a conspiracy in restraint or 
hindrance of interstate commerce over the railroads entering 
Chicago, and, in furtherance of their own design, those actively 
engaged in the strike were using threats, violence, and other 
unlawful means of interference with the operations of the roads ; 
that by the injunction they were commanded to desist, but in- 
stead of respecting the order they persisted in their purpose, 
without essential change of conduct, until compelled to yield to 
superior force.’’? 

To this bare statement of the facts and the judgment there is 
nothing to add. 

It is not, indeed, surprising that the judgment was and is un- 
welcome to those who beguile the ignorant and encourage the 
vicious to despise and violate social order, and who exact the 
wage of leadership from the passions which they excite; and not 
less, perhaps, was and is it unwelcome to those in whose fevered 
dreams of government liberty and license are one. But, never- 
theless, it was a lawful and righteous judgment — approved, to say 
the least, by the clear weight of professional opinion, and rati- 
fied and affirmed by the common sense and love of justice of the 
American people. 


Tue Last DEFENSE OF. THE FRIENDLESS: THE ONE PROTECTOR OF 
MEN oF THE SouTH. 


Do we fully realize that America came dangerously near 
affording another example of the ancient maxim that amid arms 
the laws are silent, and that its escape was due, in the final stage 
of its peril, to the fidelity and courage of the Supreme Court? 
Recall and consider the case of Milligan.? It came before the 
court, upon a certificate of division from the judges of the 


1 United States v. Debs, 64 Fed. 764-5. 2 4 Wall. 2. 
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Circuit Court of Indiana, on Milligan’s petition for discharge 
from unlawful imprisonment. 

An act of Congress, of March 3, 1863, authorizes the suspen- 
sion, during the ‘‘ Rebellion’’ of the writ of habeas corpus, 
throughout the United States, by the President, with some 
limitations not necessary to be noticed here. 

By proclamation, of September 15, following, the President, 
reciting the act, suspended the privilege of the writ in the cases 
where, by his authority, military, naval, and civil officers of the 
United States, in the terms of the proclamation — 

‘* Hold persons in their custody either as prisoners of war, 
spies, or aiders and abettorsof theenemy * * * or belong- 
ing to the land or naval forces of the United States, or other- 
wise amenable to military law, or the rules and articles of war, 
or the rules or regulations prescribed for the military or naval 
services by authority of the President, or for resisting a draft, 
or for any other offense against the military or naval service.”’ 

The act and proclamation being in force, Milligan, a citizen 
of the United States and of Indiana, was arrested October 5, 
1864, at his home in that State by order of Major-Gen. Hovey, 
Military Commandant of the District of Indiana, and confined 
in a military prison at Indianapolis; and was, on the twenty- 
first day of the same month, placed on trial before a military 
commission, convened at that city by order of said command- 
ant, upon charges of conspiracy against the government of the 
United States — giving aid and comfort to rebels against the 
authority of the United States — inciting insurrection, disloyal 
practices, and violations of the laws of war. 

The specifications were, in substance, that the accused joined 
and aided, at different times, between October, 1863, and Au- 
gust, 1864, a secret society known as the Order of American 
Knights or Sons of Liberty, for the purpose of overthrowing 
the government and authorities of the United States; that he 
held communication with the enemy; conspired to seize muni- 
tions of war stored in the arsenals, and to liberate prisoners of 
war, and resisted the draft, all at a period of war and armed 
rebellion against the authority of the United States, at Indian- 
apolis, and other named places in Indiana, a State within the 
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military lines of the army of the United States, and the theater 
of military operations, and which had been and was constantly 
threatened by the enemy with invasion. 

An objection made by Milligan to the authority of the com- 
mission to try him was overruled; he was found guilty on all 
charges, and sentenced to death by hanging; and the sentence 
having been approved by the President — who directed that it 
be executed without delay — May 19, 1865, was fixed as the day 
for the final act of the tragedy. 

These facts were reflected by the record submitted, first to the 
Circuit and afterwards to the Supreme Court. 

The judges of the Circuit Court were opposed in opinions upon 
these questions : — 

*¢1. On the facts stated in the petition and exhibits, ought a 
writ of habeas corpus to be issued according to the prayer of 
said petitioner? 

*¢2. On the facts stated in the petition and exhibits, ought the 
said Milligan to be discharged from custody as in said petition 
prayed? 

‘* 3. Whether, upon the facts stated in the petition and exhib- 
its the military commission had jurisdiction legally to try and 
sentence said Milligan in manner and form, as in said petition 
and exhibits is stated? ’’! 

Thus was put at issue, before the last tribunal known to our 
system of government, the right of the man to life and liberty, 
and the right of the civil authority to challenge the jurisdiction 
and annul the act of the military. 

The case commanded, on either side, the devotion of counsel 
than whom our records reveal none of wider distinction. 

For Milligan were J. E. McDonald, J. S. Black, J. H. Gar- 
field, David Dudley Field. 

For the United States were Speed, the Attorney-General, 
Stanberry, B. F. Butler. 

It was a fearful time for the prisoner, staggering under the 
burden of conviction of such offenses as were charged against 
him, to put to the test his one chance for life. 

All the conditions were against him. The madness engen- 
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dered by years of civil war was at its height. To accuse a citizen 
of a ‘‘ loyal ’’ state as he had been accused was to condemn him. 
To be in doubt upon such an issue was to be resolved. Besides, 
had not Milligan been already found guilty and devoted to death 
by the military magnates, and had not the president approved 
and directed prompt execution of the sentence? And, then, 
what could or should avail against the simple and swift methods 
of the epauleted heroes who were engaged in ‘‘ saving the coun- 
try’’ by the sword and the ‘* martial’’ code, and who, in their 
higher wisdom, proudly disdained the deliberate processes and 
complex irrelevancies of the time-worn and now cumbrous and 
inefficient common law system of trial by jury of twelve men — 
a system well enough, maybe, in days of stupid peace, but not 
to be tolerated by the uniformed warriors, wearing ‘‘ the beards 
of Hercules and frowning Mars,’’ and marching under silken 
banners to the music of the army bands! 

But, thank heaven, the final arbiters of the convict’s fate were 
the black-robed men who, without sword or stripe or shoulder 
strap, sat in their place of judgment at the capitol and listened 
to his appeal as if it involved, as indeed it did, not only a man’s 
life, but, possibly, the course of a nation’s destiny, as well. 

His hope for justice was not betrayed. 

The court adjudged that the writ of habeas corpus ought to 
be issued; that the petitioner ought to be discharged; and that 
the military commission had no jurisdiction legally to try and 
sentence him. 

The seal of the court’s authority was stamped indelibly on 
these propositions, in substance : — 

That military commissions organized during the civil war, in 
a State not invaded nor engaged in rebellion, and wherein the 
Federal courts were open, had no jurisdiction to try, convict, or 
sentence for any criminal offense, a citizen who was neither a 
resident of a rebellious State, nor a prisoner of war, nor a person 
in the military or naval service. And Congress could not invest 
them with any such power. 

That the constitutional guaranty of trial by jury was intended 
for a state of war as well as a state of peace; and equally binds 
rulers and people at all times and under all circumstances. 
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That neither the President, nor Congress, nor the judiciary, can 
disturb any one of the constitutional safeguards of civil liberty, 
except so far as the right is given to suspend in certain cases 
the privilege of the writ of habeas corpus. 

That the suspension of the privilege of the writ of habeas cor- 
pus does not suspend the writ itself. The writ issues as a mat- 
ter of course; and on its return the courts decides whether the 
applicant has the right to proceed further. 

There are passages in the court’s opinion that thrill the soul. 

The judgment rendered should be, to all who love this country 
and its institutions, a perpetual and inspiring memory — an 
earnest, even in the darkest hour, that all is well with the Great 
Republic. 

But it is stranger than all that any of our people of the South 
can find it in their hearts to assail the court as careless of the 
rights of the citizen—as wrongfully maintaining the strong 
against the weak. 

But for that court the flood of victorious and exultant hate 
would have submerged the last hope left to the countrymen of 
Davis and Lee after the crushing sorrow of Appomattox. 

Surely you remember how poor and friendless we were in 
those days and how the hand of every man beyond our fire- 
marked borders was against us. Whoever else was a part of the 
‘* money power’’ we certainly were not. We had no gold 
wherewith to corrupt judges; we were even denied that suffrage 
to which our former slaves were admitted, but, for all that, 
there was one great and just power that held the shield of the 
constitution between us and despair. That power was the Fed- 
eral Supreme Court. _ 

Let me recall to you only one or two of many instances. 
While the war between the States was flagrant the Congress 
passed a law wherein it prescribed an oath to be taken by persons 
thereafter appointed or elected to Federal office, including law- 
yers seeking to practice their profession in the Federal courts. 
It was what was known as the ironclad oath. It was intended 
to reach and proscribe all persons who had been in either the 
military or civil service of the Confederate States, or had even 
countenanced the Confederate cause. 
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Prior to that time the oath required by the Supreme Court of 
persons admitted to its bar was simply that they would demean 
themselves uprightly and support the constitution of the United 
States ; but when the ironclad oath was prescribed by Congress 
the court added that to the original oath. A. H. Garland, of 
Arkansas, afterwards a very distinguished lawyer and attorney- 
general during the first term of President Cleveland, was an 
attorney of the court before the war, having taken the admission 
oath then required by the court’s rules. He abided with his 
people, however, from the beginning to the end of the war, 
serving the whole time in the Confederate Congress. Having 
obtained a pardon from the President in July, 1865, for his par- 
ticipation in the war, Mr. Garland petitioned the court to per- 
mit him to resume his practice, without taking the new oath 
required by the law and rule of the court. He claimed that the 
act of Congress prescribing the oath was unconstitutional and 
void; and if not, that he was released from taking it by the 
President’s pardon. 

Upon full argument, the court sustained him on both points, 
revoked its own rule requiring the oath prescribed by Congress, 
and granted his petition. 

It declared the act of Congress void, in that it violated those 
provisions of the constitution inhibiting bills of attainder and 
ex post facto laws.' 

Thus, against the utmost protest of argument, and the intol- 
erant clamor of sectional wrath, the court covered with the 
mantle of justice the hated and helpless ‘ rebel,’’ fresh from 
the counsels of a hostile government but then gone down in 
flame and blood. This was the same Garland who, but the 
other day, made his last argument and breathed his last breath 
at the bar of the court that received and protected him when no 
other human power could have availed. 

You will remember that Missouri was one of those peculiarly 
unhappy States upon whose citizens the war brought the heavy 
curse of divided sentiment and internal enmity, followed by 
cruel proscription of the vanquished by the victors. 

Perhaps there is not to be found in the legislative record of 


Ex parte Garland, 4 Wall. 333. 
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any civilized State an enactment so atrocious as that prescribing 
the ‘* oath of loyalty’ in the constitution of Missouri, adopted 
in April, 1865. I have not time, and it is not necessary, to 
recite it. It is sufficient to say that, among other things, it 
required the affiant to deny that he had ever entertained human 
sympathy for human suffering —that is, when the sufferer was 
in any manner engaged in ‘ rebellion against the United States.’’ 
Without taking the oath, no priest, minister, or clergyman 
could, with innocence, teach, preach, or solemnize marriages. 

Rev. Mr. Cummings, a Catholic priest, was indicted and con- 
victed in a court of Missouri for the crime of teaching and 
preaching without having taken the oath, and was sentenced to 
pay a fine of $500, and to be imprisoned in jail until the fine and 
court costs were paid. 

Strange as it may sound to you, the Supreme Court of the 
State, the highest ‘‘local’’ tribunal to which the imprisoned 
citizen could appeal, affirmed the barbarous judgment, and with 
troubled heart the humble priest asked that far away court at 
Washington for simple justice. The court heard and granted 
his prayer. It declared that Missouri had deprived him of the 
liberty secured to him by the Federal constitution ; it opened 
his prison doors and led him forth to freedom.’ 

And yet he was nothing but an obscure priest, ‘‘ embarrassed’”’ 
by the injurious suspicion of having sympathized with, perhaps 
loved, some wicked ‘‘ rebel.’’ 

I cannot refrain from citing one further instance. Robert 
E. Lee, a gentleman whose name you have heard before, mar- 
ried the daughter of George Washington Parke Custis, whose 
home was the magnificent estate of Arlington, just across the 
Potomac river from Washington City. This estate was devised 
by Mr. Custis to Mrs. Lee for life, remainder to her son, Custis 
Lee. Under an act of Congress passed in 1862, and amended in 
1863, for the collection of direct taxes in ‘* insurrectionary 
districts,’’ Arlington was sold, bid in by the United States, and 
by them converted into a national cemetery. Through their 
agents they held and occupied it, as public property, for more 
than ten years, and claimed title to it under the sale. After the 


1 Cummings v. Missouri, 4 Wall. 277. 
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war, and the death of Mrs. Lee, Custis Lee sued the agents of 
the United States, who were in possession, to recover Arlington, 
claiming to own it under the will of his grandfather. In behalf 
of the United States it was contended that they had acquired 
title to the property under the sale already referred to, and that, 
whether so or not, Lee could not recover the property from the 
defendants, because they held it for and as agents of the United 
States. Upon these issues the case found its way to the Su- 
preme Court. It was there held, first, that the sale to the 
United States conferred no title on them, because the regula- 
tions under which the sale was made refused to the owner of the 
property the right to pay the tax by an agent and required the 
owner himself to pay it; and, second, that the defendants 
could not keep the property merely because they held it as 
agents of the United States, since that would involve violation 
of the constitutional provisions that no person shall be deprived 
of life, liberty, or property without due process of law, and that 
private property shall not be taken for public use without just 
compensation.} 

And so the court adjudged that Custis Lee should have his 
own, even though his suit was opposed by a power so great and 
rich and masterful as the government of the United States. 
Who was Custis Lee? A Confederate Major-General, returned 
but recently from fields of disastrous battle with no possession 
but a soldier’s fame. Had he wealth to aid him? No; his 
only fortune was the ancestral home of which he prayed resti- 
tution. Had he political power? No; his favor would have 
been a curse to him who bore its burden. Did propitious 
family influences uphold his unequal contest? Alas, no. His 
brother and his cousin had worn the stars of martial glory in 
the same cause that he had striven to maintain and his majestic 
sire had led the gray lines of steel and flame against the armies 
of the Union. 

Mr. President, and Gentlemen of the bar, it is no more our 
right than it is our duty to ‘prove all things; ’’ to accept the 
result of the intellectual labors of no man, nor body of men 
as inerrant; to cry out against wrong by whomsoever wrought. 


1 United States v. Lee, 106 U. 8. 196. 
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Retrogression ensues — liberty is lost — whenever we receive 
and adopt upon mere faith the conclusions to which others have 
thought out their way. Fault-finding, when fault has been 
committed, is, as applied to governmental administration — no 
matter of what form or dignity — not a vice but a virtue. But 
let us be just. We cannot be if we permit ourselves to mistake 
the babel of uninformed, or reckless, or passionate denunciation 
for the voice of righteous reproach. We know something of a 
past of stress and sorrow too heavy to be borne but for the 
fearless justice of the great court of which I have spoken, and 
when men say that that court usurps power, or is subservient to 
rank or wealth, or is indifferent to the lawful rights of the weak 
and the friendless, let us not forget — let us not forget! 


CONCLUSIVENESS OF A DOMESTIC JUDGMENT. 


CONCLUSIVENESS OF A DOMESTIC JUDGMENT AS 
AFFECTED BY THE RANK OF THE COURT WHICH 
RENDERED IT. 


At the common law, courts of record were either superior or 
inferior courts... Whether a court of justice was or was not 
technically of record ceased, in time, to be of consequence in the 
matter of the conclusiveness of its judgments. The rank of the 
court, as superior or inferior, however, continued to be a test 
of such conclusiveness. An accurate definition of the terms 


‘*superior court’’ and ‘‘ inferior court’’ in the absolute sense, 
is not to be found in any of the books, so far as the writer is 
informed.?, The law dictionaries and text-books speak of the 
one as a court of general and of the other as a court of limited 
jurisdiction, but fail adequately to explain what is meant by 
general and limited jurisdiction.’ It therefore becomes neces- 


1 Moravia v. Sloper, Willes, 34; In 
re Fernandez, 10 C. B. (N. 8.),3; Mat- 
they v. Wiseman, 18 C. B. (N. 8.), 657; 
Levy v. Moylan, 10 C. B. 189; Thomp- 
son v. Ingham, 14 Q. B. 710; Chew v. 
Holroyd, 8 Ex. 249; Briscoe v. Ste- 
phens, 2 Bing. 213; Queen v. Justices 
of Central Criminal Court, 11 Q. B. D. 
479. Not a little confusion on this 
point is apparent in some of the Amer- 
ican cases and text-books. The Su- 
preme Court of California uses the 
terms ‘court of record ’’ and su- 
perior court’’ on the one hand, and 
“court not of record ’’ and “ inferior 
court ’’ on the other hand, as synony- 
mous. Hahn »v. Kelly, 34 Cal., at 
p. 409. Its language is quoted and 
adopted by Mr. Freeman in his work 
on Judgments (Sec. 122; see also 
Sec. 517). And, in turn, relying upon 
this authority, the justice who wrote 


the opinion of the majority of the 
court in Davis v. Hudson, 29 Minn. 27, 
falls into the same error. See also 
Ohio v. Daily, 14 Ohio, 91; McCurdy 
v. Gaughnon, 430 Ohio St. 80; Free- 
man on Void Judicial Sales, Sec. 8; 
Woerner on Administration, Sec. 145. 

2 «But what is an inferior or a 
superior court? There’s the trouble- 
some question.’”?’ Van Fleet’s Collat- 
eral Attack, Sec. 805. ‘‘ The line of 
demarkation between courts of su- 
perior and those of inferior jurisdic- 
tion has never been definitely deter - 
mined, and perhaps never will be.’’ 
Work on Courts and Their Jurisdic- 
tion, 13. 

3’ For example, Judge Cooley says: 
** Some courts are of general jurisdic- 
tion, by which it is understood that 
their authority extends to a great 
variety of matters; while others are 
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sary, in order to obtain light upon the question, to ascertain the 
nature and jurisdiction of the particular English courts which 
have been judicially recognized as superior or inferior courts. 
We may in this way be able to find the distinction made by the 
common law of Eagland between the two classes of courts. 
The following courts have been ranked as superior :— 

Tut Taree Common Law Courts at WESTMINSTER, NAMELY, 
Kine's Bencu, Common PLEas, ExcHEeQueR.!— Their juris- 
diction was calculated for the administration of redress, not in any 
one lordship, hundred, or county only, but substantially through- 
out the whole kingdom at large.? 

The jurisdiction of each as to the subject-matters of which it 
took cognizance, was practically unlimited. Thus, the Court of 
Exchequer had jurisdiction of all suits pertaining to the king’s 
revenue and of all personal actions under forty shillings in 
amount; the Court of Common Pleas of all suits between pri- 
vate subjects wherein the debt or damages demanded exceeded 
forty shillings, and of all real actions; the Court of King’s 
Bench of all personal actions under forty shillings in amount 
and of all crimes and misdemeanors of a public nature. 


Tue Courts oF AssizE.? — These were composed of judges of 
the superior courts of common law at Westminster, sent by the 
king’s special commission on circuits to try civil and criminal 
pleas in each county. They had jurisdiction of criminal cases 
from treason to petty offenses, and a general civil jurisdiction.‘ 


only of special or limited jurisdiction, 
by which it is understood that they 
have authority extending only to cer- 
tain specified cases.”” Cooley on Con- 
stitutional Limitations, 6th Ed. 500. 
See also Freeman on Judgments, Sec. 
122, 

“ The distinction between courts of 
general and limited jurisdiction has 
long been a part of the law, but what 
distinguishes the two classes of courts 
has never been clearly defined.’”? 12 
Amer. & Eng. Ency. of Law, 265. See 
also Tucker v. Harris, 13 Ga. 1. 

1 Peacock v. Bell, 1 Saunds, 74; 
Oulton »v. Radcliffe, L. R. 9 C. P. 189. 


2 Blackstone Comm. 87. Excepting 
cases in which the Courts of Ely, of 
the Counties Palatine, of the Univer- 
sities, of the Cinque Ports, and of 
Ancient Demesne had exclusive juris- 
diction. Bacon’s Abr. Courts, D. 1 
Ency. of Laws of England, 252. Thus 
in the Cinque Ports, five privileged 
seaports, within the county of Kent, 
the king’s writ did not run, the inhabit- 
ants having this privilege in respect 
of their attendance in the ports for 
the defense of the kingdom. Woods’ 
Inst. 543, 

3 In re Fernandez, 10C. B. (N. 8.), 3. 

48 Ency. of Laws of England, 26. 
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Tue Courts OF THE CouNnTIES PALATINE! AND THE CouRTS OF 
THE BisHor oF Ety.? — The Counties Palatine were those of Lan- 
caster and Durham, the owners of the franchises having jura 
regalia within their jurisdictions, as the appointment of judges, 
pardoning crimes, issuing writs, etc.* The Palatinate Courts 
had jurisdiction at law and equity of all cases arising therein, as 
to which, with the exception of treason and error, no inhabitant 
of the County Palatinate could be compelled by writ or process 
to appear or answer elsewhere. But a Palatinate court was a 
general court for all the subjects of the Palatinate, and not 
merely for the causes arising therein. Though the cause of 
action arose elsewhere, a party became a subject of the Palatin- 
ate by going within its limits, and action might be there brought 
against him.‘ 

The jurisdiction of the Courts of Ely was similar to that of 
the Palatinate Courts. It extended over that part of the county 
of Cambridgeshire called the Ilse of Ely, and was exercised by 
virtue of a grant of jura regalia from Henry I.° 

Tue CentTraL Court.*— This was a court having 
jurisdiction of treasons, murders, felonies and misdemeanors com- 


mitted within the territorial limits of the city of London, the 
county of Middlesex, and certain parts of the counties of Essex, 
Kent, and Surrey.’ 

Tae WeEtcH Court or Great Sessions. — A court held twice 
a year in each county in Wales by judges appointed by the 


king. It took cognizance of all real and personal actions, not 
being limited as to transitory actions to cases in which the cause 
of action arose within Wales.® 

Of the many courts proceeding according to the course of the 
common law, which were classed as inferior courts, a few may 


1 Peacock v. Bell, 1 Saunds. 74; 
Oulton v. Radcliffe, L. R. 9 C. P. 189. 

2 Pigge v. Gardner, 1 Lev. 208. 

3 Bouvier’s Law Dictionary, 373, 
378. 

44 Co. Inst. 212; 1 Bacon’s Abr. 
568; Oulton v. Radcliffe, L. R. 9 C. P. 
189. 


5 4 Co. Inst. 220; Blackstone’s 


Comm. 119; Pigge v. Gardner, 1 Lev. 
208. 
® Queen v. Justices of Central 
Criminal Court, 11 Q. B. D. 479; In re 
Newton, 16 C. B. 97. 

T Bouvier’s Law Dict. 249. 

8 3 Blackstone’s Com. 77; Bruce v. 
Wait, 1M. &G., at p. 31. 
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be referred to, to show the nature of all. The court of Pie 
Poudre was a court incident to any fair or market, and having 
jurisdiction of causes of action arising within the precinct of 
the fair or market during the continuance of the particular 
fair or market at which the court was held! The Court Leet 
was a court for a particular hundred, lordship, or manor, holden 
therein before the stewart of the leet, for the punishment of 
petty offenses and the preservation of the peace.? The Court 
Baron was the domestic court of a manor for redressing misde- 
meanors and nuisances therein, adjudicating upon personal 
actions under forty shillings in amount, arising within the manor, 
and determining all controversies relating to the right to lands 
in the manor.? The County Court was a court having jurisdic- 
tion of personal actions for small debts arising within the 
county.‘ 

The Court of the Marshalsea was a court of which the Stew- 
ard of the king’s household was the judge, holding pleas of 
trespasses committed within the verge (i. e. within twelve 
miles of the sovereign’s residence), where one of the parties 
was a servant of the household, and of debts, contracts, and 
covenants, where both parties were such servants.’ The civil 
jurisdiction of the inferior courts did not embrace all civil 
causes, but was limited sometimes in respect of persons, usually 
to cases where the debt or damage claimed was small in amount 
and always to causes arising within the territorial limits of the 
court.© For example, in Smith v. Kelly,’ it was held that the 
defendant was not suable in a county court for a debt not aris- 
ing within the county, although he was resident therein, and the 
debt was under forty shillings. ‘‘ This,’’ said the court, ‘is a 
struggle in the teeth of the principle that governs every inferior 
court in this country.’’* In Levy v. Moylan,’ the question was 
as to county courts which had been made by statute courts of 


1 4 Co. Inst. 272. 6 1 Bacon’s Abr. 563; 3 East, at p. 
2 1 Bouvier’s Law Dict. 381. 136. 


3 1 Bouvier’s Law Dict. 376. 71B.&P. 75. 
4 1 Bouvier’s Law Dict. 373. ®§ See also Welsh v. Troyte, 2 H. 
5 1 Bouvier’s Law Dict. 882; 10 BI. 29. 

Co. 75. *10C. B. 189. 
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record. Wilde, Ch. J., said: ** There are strong reasons for 
saying that the courts held under 9 and 10 Vict. c. 95, are 
inferior courts. Although courts of record, they are still in 
their nature county courts which are undoubtedly inferior. 
Their jurisdiction is limited to the nature of the causes to be 
tried, and the ambit within which the cause of action must have 
arisen.’” In Queen v. Mayor of London,! it was held that the 
Lord Mayor’s court in London was an inferior court, Lord Den- 
man saying, ‘* its jurisdiction is limited; the cause of action 
must be alleged to have accrued within it.’’ ? 

The criminal jurisdiction of the inferior courts did not 
embrace all criminal causes, but was limited to specific cases. 

The conclusions to be drawn from the foregoing facts would 
seem to be these. By the common law of England, a court 
proceeding according to the course of the common law was a 
court of superior jurisdiction when its authority within the terri- 
tory for which it was constituted, embraced substantially all 
civil or all criminal causes, and was not limited to particular 
causes. A court of unlimited local jurisdiction, like the Central 
Criminal Court, sitting for a district was as much a superior 
court as a court of unlimited jurisdiction whose authority 
extended throughout the whole realm, like the Court of King’s 
Bench. The test of superiority was not the extent of territory 
over which the court exercised its authority but the extent of its 
jurisdiction within its territorial limits. A court proceeding 
according to the course of the common law was an inferior court 
when its jurisdiction within its domain was limited materially, or 
in other words, did not extend to substantially all criminal or 
all civil causes, but was confined to specific causes particularly 
circumstanced .° 

A similar distinction marks the line between superior and in- 
ferior courts of equity, admiralty, and ecclesiastical jurisdiction. 
Limited or unlimited jurisdiction in the sense which has been 
stated, is the test of superiority or inferiority. Thus, the 


113 Q. B. 17. pends on the extent of jurisdiction, 

2 See also Mayor of London v.Cox, rather than on the dignity of the 

L. R. 2 H. L., at p. 257. court.’”? Alderson, B., in Bassett v. 
‘©The rule of construction de- Havard, 10 Q. B., at p. 441. 
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English Court of Chancery, having within its territorial limits 
cognizance of all equitable causes, has been held to be a court of 
superior jurisdiction.! On the other hand, a court of equity 
whose authority embraces not all but only some equitable causes 
is held to be a court of inferior jurisdiction.? The English Court 
of Admiralty, sitting as a prize court, had power to hear and 
determine all causes as to goods and ships taken and seized as 
prize, and in the exercise of such jurisdiction was a superior 
court.2 But the same court, on its instance side, was of in- 
ferior jurisdiction, inasmuch as its authority did not extend to 
all admiralty causes.‘ 

The Court of Arches has been held to be a superior court, 
This was a court having jurisdiction of all ecclesiastical causes 
in the province of Canterbury.’ It would seem that the English 
Ecclesiastical courts, in respect to their authority over the 
estates of decedents, were courts of inferior jurisdiction, be- 
cause they did not have jurisdiction of all such estates within 
their territorial limits, but only of particular estates. Adminis- 
tration and the probate of wills were decreed in one of two 
courts, that of the bishop, or of the archbishop, but the former 
was limited to cases where the goods of the deceased were ex- 
clusively in his diocese, and the latter was confined to cases 
where the deceased left property of a certain value, in more 
than one diocese within his province. Nevertheless, their 
decrees were accorded greater credit than the judgments of 
inferior common law courts, as will be shown later on. 

The familiar rule as to the verity of the record was not by the 
common law of England applicable to the judgment of an in- 
ferior court, involving a question of jurisdiction of the cause. 
Credit was not given to the inferior courts that they would keep 
within their jurisdiction, that is to say, that they would act only 


1 Earl of Derby v. Duke of Athol, ralty jurisdiction, and consequently 
1 Ves. Sr. 204. when sitting in admiralty are superior 
2 Stephenson v. Davis, 56 Me. 74. courts. In re Cooper, 143 U. 8S. 506. 
3 Le Caux v. Eden, Dougl. 595; 5 Dale’s Case, 6 Q. B. D. 376, 455. 
Linde v. Rodney, Dougl. 613. 610 Ency. of Laws of England, 
4 Harris v. Willis, 15 C. B. 710. 467; Burn. Eccle. Law, Prerogative 
The Federal courts of this country Court; Comyns’ Dig. 494. 
have complete and unlimited admi- 
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in cases presenting the facts on which the limit to their jurisdic- 
tion depended. They decided jurisdictional facts at their peril, 
and no presumption of jurisdiction was permitted to support 
their judgments. ‘* The jurisdiction of a justice of the peace,”’ 
said Alderson, B., ‘‘ is limited and contrary to the common law, 
and therefore it is necessary to see on the face of the proceed- 
ings, that he has not gone beyond his jurisdiction.’’’ In the 
matter of an action on a recognizance taken before a justice of 
the peace, Parsons, Ch. J., said: ‘It does not appear from any 
part of the record, of which the recognizance is now a part, that 
the justice had any jurisdiction in the cause therein referred to. 
We cannot conjecture in what manner the process was instituted 
or whether it was a cause within the jurisdiction of a justice of 
the peace. We cannot presume anything in favor of the juris- 
diction of an inferior magistrate, as it is not general but given 
and limited by particular statutes.’’? Hence the rule that 


‘nothing shall be intended to be within the jurisdiction of an 
inferior court but that which is expressly alleged,’’ the judgment 
or order being void on its face if the jurisdictional facts are not 
set out. On the other hand, superior courts were not required 


to set out their jurisdiction in their record. From the extent of 
their jurisdiction, it was presumed that they had authority unless 
the record showed to the contrary. The rule as to them was 
that ‘‘ nothing shall be intended to be out of their jurisdiction, 
but that which specially appears to be so,”’ that is to say, by 
the record.‘ 


1 Gossett v. Howard, 10 Q. B., at C. B. (N. 8.), 3; In re Padstow Total 
p. 441. 


2 Bridge v. Ford, 4 Mass. 642. 

3 Peacock v. Bell, 1 Saunds. 74; 
Dempster v. Purnell, 3 M. & G. 875; 
The Queen v. Bloomsbury, 4 E. & B. 
520. 

4 Peacock v. Bell, | Saunds. 74; Ex 
parte Van Sandow, 1 Phill. 445, 605; 3 
Hawkins, P. C. 221; B.2 C. 15 & 16; 
Winfred v. Powell, 2 Ld. R. 1810; 
Prigg v. Adams, 2 Salk. 674; In re 
Newton, 16 C. B. 97; Gossett v. How- 
ard, 10 Q. B. 411; Scott v. Bennett, 5 
H. L., at p. 248; In re Fernandez, 10 


Loss and Collision Assurance Society, 
20 Ch. D. 137; Fisher v. Bassett, 9 
Leigh. (Va.) 119; Grignon’s Lessees 
v. Astor, 2 How. (U. S.), 319; McCor- 
mick v. Sullivant, 10 Wheat. 192; Shel- 
don’s Lessees v. Newton, 8 Ohio St. 
500. In some of the American cases, 
general expressions may be found 
which might be taken to narrow the 
Tule stated in the text; but they must 
be construed in connection with the 
facts to which they relate. See 1 
Smith, L. C. (8th ed.), Part II, p. 
1114. 
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If a superior court assumed to act as to a subject-matter not 
intrusted to it, it so appeared from its record, judicial notice 
being taken of the extent of its jurisdiction, and the subject- 
matter as to which the court acted being shown by the pleadings 
or other parts of the record. If a court having cognizance only 
of criminal causes rendered a judgment in a civil cause, or, if a 
court solely of common law jurisdiction decreed probate of a 
will, it appeared specially, by its record, that as matter of 
law the court had no jurisdiction of the subject-matter.1_ Error 
of law also appeared on the face of the record if the court rend- 
ered a judgment beyond its power, as, for example, if on an 
indictment for libel, it rendered a judgment for death or of 
confiscation of property. 

A superior court was held to have power to hear and decide 
all facts which determined whether or not a given cause belonged 
to the subject-matter over which the law gave it jurisdiction. 
The judgment of a superior court involving a question of juris- 
diction of the cause, was, therefore, except when it exercised a 
special authority, triable only on a plea of nul téel record, which 
presents merely the record, leaving no facts open to be tried on 
plea and proof, save the existence of the judgment and the 
identity of the parties. 

The power to settle the facts on which the limit of their ju- 
risdiction depended being denied by the common law to the in- 
ferior courts, the rule resulted that when the judgment of an 
inferior court is relied upon as a justification, or it is sought to 
enforce it, the jurisdictional facts must be averred and, if tra- 
versed, proved. ‘* Not only,’’ said Mr. Justice Willes, ‘‘ must 
the declaration in the inferior court allege jurisdiction, but also, 
in an action brought in a superior court upon a judgment of an 
inferior court, duly obtained, it must be again averred that the 
original cause of action arose within the jurisdiction of the in- 
ferior court, so that upon a traverse of that averment, the 
question of jurisdiction may be retried. This was finally settled 
in Reed v. Pope,? where, in consequence of the precedents not 
being uniform, Lord Lyndhurst, C. B., consulted all the judges.”’ ! 

1 See Hickey v. Stewart, 3 Har. (U. 3 Mayor of London v. Cox, L. R. 2 


S.), 750; In re Sawyer, 124 U.S. 200. H. L., at p. 262. 
21C.M. &R. 303. 
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Error as to jurisdictional facts might also be assigned on a 
writ of error to the inferior court. In Baptist v. Michelbaum,? 
there was error of a judgment in an action of trover in the 
court of the Marshalsea. The conversion was alleged within 
the verge, and judgment was for the plaintiff. The error as- 
signed was, that none of the parties was of the king’s household 


or resident within the verge. 


Upon demurrer, it was held that 


notwithstanding the judgment was void, on the facts admitted by 


the demurrer, yet error would lie. 


Certiorari also went to the 


inferior courts to review their proceedings upon questions of 


jurisdiction. 


Certiorari, it is said, goes ‘‘to see whether the 


limited jurisdiction have exceeded their bounds.’ ? 

The rules as to averring and proving jurisdiction in the case 
of judgments of inferior courts were applied by the common law 
of England to the judgments of superior courts, when rendered 
in the exercise of a special jurisdiction.* This appears to have 


1 Cro. Eliz. 502; see also 6 Co. 20. 

2 Rex v. Morley, 2 Brown, 1040. 
See also 1 Keb. 4; 2 Keb. 43; Ex 
Parte Mayor of Albany, 23 Wend. 277. 

3 Harrison v. Wright, 13 M. & W., 
at p. 818; Christie v. Urwin, 11 Adol. 
& El. 373; Burdett v. Abbott, 14 East, 
64; R. v. Kent, 16 Cox, 583; Taylor 
v. Clemson, 11 C. & F. 610. 

4 «Just how or when sucha doc- 
trine crept into the law, I am unable to 
determine, and it seems to me to be 
wrong both upon principle and au- 
thority.”’ Van Fleet’s Collateral At- 
tack, Sec. 834. See also Freeman on 
Judgments; and PulaskiCo. v. Stuart, 
28 Gratt. 872, holding that the doctrine 
applies only when tke court acts min- 
isterially. 

In the case of Hahn v. Kelly, 34 Cal. 
414, the court speak of the phrase 
“ proceeding according to the course 
of the common law so frequently 


used in connection with the term - 


court of record, and inquire What 
does it mean? The more we turn 


VOL. XXXIII. 


puzzled some judges and writers,‘ but the application was logical. 


43 


this expression over and examine it 
by the light of reason, for the pur- 
pose of determining to what use it has 
been put, the more we are inclined to 
the opinion that it has been used 
merely from force of habit, or mainly 
for ornamental purposes. It has a 
certain rotundity of sound, which is 
quite pleasing to the ear, but leaves no 
definite impression upon the under- 
standing. It is simply equivalent to 
a knowing !ook ora solemn shake of 
the head, and doubtless it was first 
used in that sense. ”’ 

In Faulkner v. Guild, 10 Wis. 572, 
Paine, J., said: “‘It is true that the 
proceedings under special statutes 
have sometimes been made an excep- 
tion to this general rule as to presump- 
tion, even in courts of general juris- 
diction. But without entering the 
inextricable labyrinth of cases on the 
subject, we will only say that we can 
see, upon principle, no reason for the 
distinction. The general presumption 
in favor of the regularity of the pro- 
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The jurisdiction of the superior courts proceeding according to 
the course of the common law was unlimited over the class of 
cases of which they had cognizance. All questions arising be- 
fore them were determined by the rules and principles of the 
common law, which the court had general power to declare and 
apply. 

But when these courts exercised a special jurisdiction, their 
authority was limited by the requirements of the statute under 
which alone they could act. The jurisdiction being of the 
same nature as that possessed by inferior courts necessarily 
received the same construction. Thus, in the case of an 
order in bankruptcy, it was held that the order must show on 
its face whatever is necessary to give jurisdiction. Coleridge, 
J., said: ‘* We cannot intend for or against the order, but must 
decide according to the words. However high the authority 
may be, when a special authority is exercised, the person who 
acts must take care to bring himself within the terms of the 
statute. Whether the order be made by the Lord Chancellor or 
by a justice of the peace, the facts which give the authority 
must be stated.’’? 


The rules of pleading and evidence in the case of a judgment 
of an inferior court involving a question of jurisdiction were not 
strictly applied to the decrees of the ecclesiastical courts of En- 
gland in the exercise of their authority over the estates of 


decedents. An administrator or executor suing as such, in de- 
claring, alleged his official capacity and made profert of his 
letters. It was not necessary for him to allege that either the 
bishop or archbishop had authority to grant them. The author- 
ity was intended, unless it appeared otherwise on the face of the 
letters.? Thus it was intended in support of letters of adminis- 


ceedings of such courts is founded on 
the character of the courtitself. And 
that character is the same, whether 
it acts under a special statute, or under 
the common law.”’ 

1 Christie v. Unwin, 11 Adol. & El. 
373. Still when a new offense or a 
new cause of action was created by 
* gtatute and directed to be tried by a 


court as a common law court, it being 
tried as at common law, it was subject 
to all the consequences of common law 
proceedings. Hartley v. Hooker, 2 
Cowp. 524; Galpin v. Page, 18 Wall. 
350. 

2 Saunds. on Pleading and Evi- 
dence, 498; Stokes v. Bate, 5 B. & C. 
496. In ancient times the intend- 
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tration granted by a bishop that the plaintiff’s intestate did not 
leave bona notabilia in any other diocese.! But letters of ad- 
ministration or executorship granted by the bishop, were open 
to collateral attack on the ground of want of jurisdiction. If 
they were claimed to be void by some matter dehors them, the 
defendant pleaded in bar, stated on the face of his plea the 
specific circumstances which rendered them void, and supported 
his plea by evidence.? On the other hand, grants by the arch- 
bishop were not thus collaterally assailable, except as to goods 
in some other province, in which case they had no extraterri- 
torial effect, just as in this country, letters of administration 
granted by a probate court in one State, have no effect as to 
property in another State.* 

The original doctrine was that an inferior court, being limited 
in its authority to cases presenting prescribed facts, lacked juris- 
diction unless those facts, whether touching the merits of the 
cause or collateral thereto, actually existed; because it was not 
intrusted, it was thought, with the power to settle them by its 
decision. Consequently its record did not as to such facts im- 
port verity or credit. This appears from the opinion of Chief 
Baron Hale, in Terry v. Huntington,‘ where a judgment of for- 
feiture of certain wines by the commissioners of excise, who 
were authorized by statute to forfeit strong wines, was held 
collaterally assailable on the ground that the wines were not 
strong, but low. ‘* The matter here,”’ said Hale, ‘* is not within 
their jurisdiction, which is a stinted, limited jurisdiction ; and 
that implies a negative, viz.: that they shall not proceed at all 
in other cases. * * * And it is to be considered, that 
special jurisdictions may be circumscribed: 1. With respect to 
place; as a leet or a corporation; 2. With respect to persons ; 
as in 10 Rep. the case of the Marshalsea; 3. With respect to the 


ment seems to have been otherwise. Davis, 1 P. Wms. 42; 1 Saunds. 274, 
Graysbrook v. Fox, 1 Plowd. at p. note 3; Comyn’s Dig. Admr. B. 3; 
277. Towton v. Flower, 3 P. Wms. 370. 
1 Griffith v. Griffith, Sayer, 83. Contra: Daniel v. Luker, 3 Dyer, 305; 
2 Sanders on Pleading and Evi- Bingham v. Smeathwick, Cro. Eliz. 
dence, supra; Stokes v. Bate, supra. 455. 
3 Prince’s Case, 5 Co. 30; Rex v. 4 Hardies, 480. 
Loggin, 1 Strange, 73; Blackburgh v. 
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subject-matter of their jurisdiction; and here the statute limits 
their jurisdiction in all these three respects; and therefore if 
they give judgment in a cause arising in another place, or be- 
twixt private persons, or in other matters, all is void and coram 
non judice; as if they should adjudge rose water to be strong 
water. And here wines are low waters of the first extraction.” 
The commissioners were constituted by the statute a special court 
of judication, said Hale, ‘* for the more speedy recovery of the 
duty only; but not to leave all parties concerned to the arbitrary 
power of the commissioners, and to deliver all up to their will 
and pleasure.”’ 

But eventually it came to be seen that there was a fallacy in 
assuming that the jurisdiction of a court can be made to depend 
upon the truth of an offense charged or of a cause of action 
alleged, which if true would be conceded to be within its juris- 
diction. It was recognized that, if the power of a court to try 
the merits of a cause is once established, it is this power and not 
the truth of that which it has to try which constitutes its juris- 
diction. This was clearly shown in Brittain v. Kinnaird. 
‘¢ The luminous decision of Sir John Richardson in that case,”’ 


said Lord Coleridge in Usill v. Hales,’ ‘* has long been consid- 
ered the locus classieus on this subject.’’ 
The case was an action of trespass brought for taking and 


detaining a vessel. The defendants had proceeded as magis- 
trates under the Bumboat Act, which authorized one or more 
justices of the peace for any county, city, division, liberty, or 
place adjoining the river Thames, to adjudge a forfeiture of any 
boat on that river having on board stores unlawfully taken from 
another vessel. The official character of the defendants and the 
regularity of the proceedings before them appeared of record, 


1 The Commissioners of Sewers, a 
court of record exercising a special 
jurisdiction, were authorized to assess 
benefits to lands. Held that persons 
assessed might show, in order to avoid 
the assessments, that the lands as- 
sessed were not benefited. Stafford v. 
Hamston, 2 Brod. & Bing. 691, more 
fully reported in 5 Moore, 608; Mas- 


ters v. Scroggs, 3 M. & S. 447. 
See also Perkin v. Proctor, 2 Wils. 
382; In re Baker, 2 H. & N. 219, 234, 
240; The King v. All Saints,7 B.& 
C. 789; King v. Inhabitants of Hulcott, 
6 T. R. 583; Papillon v. Buckner, Har- 
dres, 478. 

2 1B. & B. 432. 

33C.P.D. 824. 
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but it was contended that the judgment of the magistrates was 
not conclusive on the question whether the vessel was or was 
not a boat. It was urged that the power given by the act was 
limited to the forfeiture of boats, and that the magistrates could 
not enlarge their jurisdiction by calling that a boat which was 
really a vessel. But this was met by the decision that whether 
the vessel was a boat or not, was one of the things which the 
magistrates had to determine, and that the fallacy lay in assum- 
ing that the facts which they were appointed to decide consti- 
tuted the authority to proceed to judgment. The power of the 
magistrates, upon due proceedings to try the merits being con- 
ceded, it inevitably followed that their record was unimpeach- 
able and the judgment conclusive while unreversed.’ 

According to the ancient doctrine, if administration were 
granted upon the estate of a deceased person, and afterward a 
will appeared, the grant of administration was absolutely void, 
on the theory that death intestate was necessary to give the 
court power to appoint an administrator.? But at last it was 


seen that the fact of death being established, the fact of intes- 
tacy, that is to say, that the deceased left no valid will, was a 


question which the Ecclesiastical Court had to decide, and which no 
other court was competent to decide, and that having jurisdiction 
of this question, its decree although erroneous was conclusive, 
until reversed by it.* In like manner a decree of the Ecclesiastical 
Court admitting a will to probate is conclusive of the competency 
of the testator and of the due execution of the will.‘ A decision 
on these points is a decision on the merits. 

When the power of a court to hear and decide the merits of a 
cause appears, that power, as it has been observed, is jurisdic- 


1 See also Basten v. Carew, 3 B. & 
C. 649; Cave v. Mountain, 1 M. & G. 
257; Regina v. Bolton, 1 Q. B. 66; In 
the Matter of Clarke, 2 Q. B. 684. 

2 Graysbrook v. Fox, 1 Plowd. 276; 
Toller, 120; Abraham v. Cunningham, 
8 Kel. 726; s.c. Freem. 445; Hilliard 
v. Cox, 1 Ld. R. 562; Com. Digest, 
Administrator, B. 10; Williams on 
Executors, 4th Ed. 488. 

3 Prosser v. Wagner, 1 C. B. (N.8.), 


289. During the argument of this 
case, Williams, J., inquired: ‘‘ Sup- 
pose the executors set up the will, and 
the Ecclesiastical Court granted letters 
of administration, could you raise the 
point, and try the validity of the will 
by a jury?”’ 

* Allen v. Dundas, 87 R. 125; Wili- 
iams on Executors, pp. 549, 550; and 
cases there cited. 
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tion. But according to the common law of England, such power 
does not arise in an inferior court unless all collateral facts pre- 
scribed by way of limitation upon its authority actually exist, 
The theory is that the court is not trusted with their determina- 
tion, and that therefore jurisdiction depends upon their truth. 
If it is determined by any other tribunal in which the question 
arises that the inferior court has erroneously decided these facts 
its judgment on the merits stands before that tribunal as coram 
non judice and void. ‘*It is a general rule,’’ said Lord Cole- 
ridge in Bunbury v. Fuller,’ ‘*‘ that no court of limited jurisdic- 
tion can give itself jurisdiction by a wrong decision on a point 
collateral to the merits of the case upon which the limit to its 
jurisdiction depends. * * * Then to take the simplest case; 
suppose a judge with jurisdiction limited to a particular hundred, 
and a matter is brought before him as having arisen within it, 
but the party charged contends that it arose in another hundred; 
this is clearly a collateral matter independent of the merits.”’ 
In this case, it was held that although a commissioner who had 
been appointed to determine questions of tithe, but who was ex- 
pressly restricted from passing upon tithes which had been com- 
muted or extinguished, might decide in the first instance whether 
a particular case was within the restriction, his decision might 
be impeached subsequently, and the whole proceeding would be 
coram non judice and void.?, Many other illustrations of the 
rule as stated may be found in the books. Thus, when an in- 
ferior court is prohibited from trying a case involving the title 
to real estate, it cannot, it is held, give itself jurisdiction to do 
so by an erroneous decision that the controversy does not turn 
on title. It has been often decided that a judgment of an 
inferior court is void when the cause of action did not arise within 
the territorial limits of the court.‘ 


1 9 Exch. 111. Adney v. Vernon, 3 Lev. 243; Rex v. 
2 See Wilcox v. Jackson, 18 Pet. Helling, 1 Str. 7; Rex v. Hulcott, 6 T. 
498. R. 585; Rex v. All Saints,7 B. &C. 
8 Thompson v. Ingham, 14 Q. B. 785; Carratt v. Morley, 1 Q. B. 18; 
710. Reg v. Bloomsbury, 4 E. & B. 520; In 
«Mico v. Morris, 8 Lev. 234; re Bailey, 3 E. & B. 607; Thompson ». 
Frampton v. Pettis, 3 Lev. 28; Mayor Ingham, 14 Q. B. 710; Chew v. Hol- 
of London ». Cox, L. R. 2 H. L. 262; royd, 8 Ex. 249; Bunbury v. Fuller, 9 
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This doctrine is of ancient origin. It seems to have been 
adopted as a check upon the frequent usurpation of jurisdiction 
by the inferior courts in times when judicial jurisdiction was a 
source of power and profit. Such usurpation deprived the king 
of fines and encroached upon the prerogatives of the superior 
courts; it was also a source of oppression and wrong to parties 
defendant. It was the occasion of a statute providing a remedy 
cumulative to that afforded by the common law. The statute of 
Westminster the First enacts ‘‘ of great men and their bailiffs, 
and others (the king’s officers only excepted, unto whom special 
authority is given)! which at the complaint of some or by their 
own authority attach others passing through their jurisdiction 
with their goods, compelling them to answer, upon contracts, 
covenants, and trespasses done out of their power and their 
jurisdiction, when indeed they hold nothing of them, nor within 
the franchise where their power is, in prejudice of the king and 
his crown and to the damage of the people, it is provided that 
none from henceforth so do; and if any do, he shall pay to him 
that by this occasion shall be attached his damages double and 
shall be grievously amerced to the king.”’ 

‘*The mischief before this statute,’’ says Lord Coke, ‘* was 
that great men and others that had particular jurisdiction and 
power to hold plea of contracts, covenants, and trespass made or 
done within a certain precinct, as within a manor, city or 
borough, would attach others by their goods to answer in their 
courts, of contracts, covenants, and trespass made or done out 
of their power or franchise, pretending the same to be transi- 
tory and suppose the same to be done within their power or 
franchise, which was to the prejudice of the king and his crown, in 
levying his fines in actions of debts and trespasses vi e/ armis, and 
amerciaments and other profits, upon a false supposal, not like to 
the general jurisdiction and power of the king’s justices of the 


Ex. 111; Perkins v. Proctor, 2 Wils. 1 The ‘great men’ (hautes 
882; Matthey v. Wiseman,18C. B.(N. homes) include mayors of cities and 
8.), 658; In re Baker, 2H. & N. 219; boroughs. bailiffs’? are taken 
Sollers v. Lawrence, Willes, 417; Hig- for the judges of their courts. The 
ginson v. Martin, 2 Mod. 195; Thomp- ‘‘king’s officers’? mean the king’s 
son v. Shiel, 3 Ir. Eq. 185; Rex v. justices in his general courts of jus- 
Gilkes, 8 B. & C. 337. tice. 2 Co. Inst. 228, 230. 
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common pleas throughout the whole realm. And the statute 
saith further, and to the damage of the party being attached 
and sued as he is passing and traveling, within that precinct, 
upon a false supposal, when in truth he ought not.’’! 

The jurisdiction of the Court of Marshalsea was limited as to 
causes, persons, and place. But the steward and marshal who 
were the judges drew to the court many cases which did not by 
law belong to its jurisdiction.? In respect of place this juris- 
diction was limited to a circuit of twelve miles from the king’s 
lodgings, and as to persons, to members of the king’s household. 
** And the steward and marshal being so restrained,’’ says Lord 
Coke,’ ‘‘invented divers means and devices to enlarge their 
jurisdiction, and to encroach upon the common law; and there- 
fore if in the bond or covenant, etc., mention was made of the 
distress of the steward or marshal of the king’s household, or 
one of them, they would hold plea thereof, although the bond or 
covenant was made out of the verge.‘ And also they used to 
take conusance of debts and other things when the parties were 
not of the king’s household. * * * Another invention ad 
ampliandum jurisdictionem suam was, that although none of the 
parties was of the king’s household, yet they would name them in 
the declaration and plea of the king’s household, and so, as they 
conceived, to estop the party to contradict it.’’ This occasioned 
the Statute of 15 Henry VI.,° which after reciting that ‘the 
steward and marshal of the king’s house and their deputies have 
held pleas of debt, detinue, and other personal pleas betwixt peo- 
ple which were not of the same house, making mention in their 
records that the plaintiffs and defendants were of the same 
house, and not allowing to the parties defendants their chal- 
lenges and exceptions by them alleged, that themselves or the 
plaintiffs are not of the same house, against the laws and stat- 
utes in those cases made and provided that they shall not be 
estopped by such record,’ etc., provides that ‘‘ the said de- 
fendants shall have their averment to say that they or the 


1 2 Inst. 230. 4 By verge is meant the bounds of 
2 The Case of Marshalsea, 10 Co. the Marshalsea. 

Rep. 73. 5 Cap. 1. 
3 10 Co. Rep. 73. 
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plaintiffs were not of the same household, at the time of such 
plea or suit commenced, the said record or other matter therein 
contained notwithstanding.’’ ‘* By this act,’’ says Lord Coke, 
‘‘the said inventions to increase their jurisdiction were taken 
away, Which was but a declaration of the common law.’ ! 

To prevent the mischiefs referred to, the superior courts 
denied the power of the inferior courts to give themselves juris- 
diction to try the merits of a cause by their own adjudication 
that the collateral facts essential to the exercise of such juris- 
diction existed. In holding that the recitals in the order of an 
inferior court were not conclusive that the court had jurisdic- 
tion, it was observed that if it were otherwise, ‘‘ it is plain there 
might be a lawless usurpation of authority without any effectual 
means of preventing or checking it.’’? The ** particular juris- 
diction ’’ that ‘* great men and others’’ had to hold pleas of 
matters arising within the limits thereof, was usually, it would 
appear, founded on royal grant or on prescription which pre- 


supposed such grant. 


110 Co. Rep. 75. In the second 
year of Edward I., it was ordered by 
him and his lords as follows: ‘It is 
agreed at Hastings by the King Ed- 
ward the First and his lords, that as 
many lords had divers franchises to 
hold pleas in parts, their seneschals 
and bailiffs shall hold no plea if it 
touch merchant or mariner, as well by 
deeds as by obligations or other deeds, 
whether the same amount to 20 or 40 
shillings, and if any one shall be in- 
dicted for doing the contrary and shall 
be committed, he shall have the same 
judgment as below provided.’”’ Black 
Book of the Admiralty, 29. In time, 
the Admiralty in its turn, usurped 
jurisdiction, taking within the bodies 
of the counties jurisdiction of tres- 
pass, house-breaking, carrying away 
goods on land, of the King’s deodands, 
and wrecks, of regulating the prices 
of provisions, the wages of labor and 
other things of this sort. (Benedicts 
Admiralty, 35.) This produced the 


It was in the nature of a privilege to be 


Statute 13, Richard II., Cap. 5 (1389): 
‘*Forasmuch as a great and common 
clamor and complaint hath been often- 
times made before this time, and yet 
is, for that the admirals and their 
deputies hold their sessions within 
divers places of this realm, as well 
within franchise as without, accroach- 
ing to them greater anthority than 
belongeth to their office in prejudice 
of our lord the King, and the com- 
mon law of the realm, and in dimin- 
ishing of divers franchises, and in 
destruction and impoverishing of the 
common people, it is accorded and 
asserted that the admirals and their 
deputies shall not meddle from hence- 
forthof anything done within the realm, 
but only of a thing done upon the sea, 
as it hath been used in the time of the 
noble prince, King Edward, grand- 
father of our lord the King, that now 
is.” (4 Evans Stat. 271.) 

2 Thompson v. Shiel, 3 Ir. Eq. 135. 
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exercised by the holder of the franchise only when the pre- 
scribed conditions actually existed; and as to that the litigant 
also took the risk. ‘* A plaintiff,’’ it was said, ‘* may sue if 
he please in the Courts of Westminster Hall, but if he will sue 
in an inferior court, he is bound at his peril to take notice of 
the bounds and limits of its jurisdiction.’’! ‘* These particu- 
lar jurisdictions,’’ said Lord Coke, ‘‘ derogating from the 
general jurisdiction of the courts of common law, are ever 
strictly restrained, and cannot be extended further than the 
express letter of their privileges will most explicitly warrant.’ 
The distinctions made by the common law of England between 
superior courts and inferior courts, in the matter of the conclu- 
siveness of their judgments, have been generally adopted in this 
country.* It may well be urged, however, in reason, that they 
should be disregarded. A court of limited or of special jurisdic- 
tion is practically inferior in the absolute sense known to the 
common law, only because it is not accorded power to determine 
the collateral facts upon the existence of which its authority to 
adjudicate the merits of a cause depends. The power in a cause 
once conceded, obviously it is that power, and not the facts, that 
constitutes its jurisdiction. Then, if there has been a mistake 
made, it is a mistake, as to the facts in the particular case, and 
not the assumption of a jurisdiction which the court has not.‘ 
And the exercise of the power being the exercise of jurisdiction, 
the presumption of regularity, which is made when jurisdiction 
appears, must generally validate the proceedings.’ It is com- 
petent of course for the legislature to confer the power. The 
rule of the English common law went merely to the extent of 
declaring that courts of limited jurisdiction as constituted in 
England did not possess the power. That rule arose from the 
peculiar constitution of the English courts to which it applied, 
and from local conditions. In England limited jurisdictions 


1 Willes, Ch. J.,in Moravia v. Sloper, * Brett, L. J., in In re Padstow 
Willes, 34, quoting from Higginson v. Total Loss Association, 20 Ch. D. 
Martin, 2 Mod. 195. 137. 

2 2 Co. Inst. 543. 5 Jurisdiction is “‘ the power to hear 

8 See note to Crepps v. Durden, 1 and determine and give the judgment 
Smith, L. C. Pt. 2, 8th Ed. 1105; State rendered.”’ Ex parte Reed, 100 U.S. 
». Simpson, 91 Me. 77. 138, 23. 
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largely rested on franchises attached to manors and corpora- 
tions, forests, universities, and hospitals, and sometimes arose 
from the mere fact of tenure. They were often in the nature 
of privileges exercised by ‘‘ great men’’ and their bailiffs and 
others as a source of power and profit. The holders of such 
franchises were ‘‘ ingenious and grasping’’ in their efforts 
to extend their authority, and the strictest interpretation of the 
grant of power was absolutely necessary in lawless times to 
preventits abuse. But our courts are not erected upon the same 
principles as were the English courts, and the conditions men- 
tioned never existed here. The strict rules of the common law 
of England upon this point are inapplicable to our situation, 
and there would appear to be no reason for holding that they 
are in force here. 

The test with us, it is submitted, should be this: Does the 
legislative act creating the court of limited jurisdiction, or. 
granting a limited authority, whether the procedure prescribed 
is according to the course of the common law or of any other 
law, confer upon the court power to determine the collateral 
facts by which its jurisdiction is limited? In applying this test 
it would seem clear that, when there is a general authority to 
try cases particularly circumstanced, and the collateral point 
limiting the jurisdiction of the court over the cause involves a 
question of fact, the power to settle the question, if not expressly 
granted, ought to be implied. The court is at a standstill and 
the end for which it is created is defeated if it cannot hear the 
evidence and decide the question. It is then deprived of all 
jurisdiction, because it has no means of determining the question 
on which its jurisdiction rests. The grant of power is general, 
namely, to hear and decide cases in a given state of facts. It 
is a familiar principle that a general power includes the particular 
powers essential to its execution. Therefore, by plain implica- 
tion, the court has power to determine the facts upon which 
depends its jurisdiction of the cause. The implication is 
strengthened by obvious considerations of policy — considera- 
tions which have led the Supreme Court of the United States to 
hold that the conclusiveness of the judgments and decrees of the 
Federal Circuit Courts is to be tested collaterally only by the 


eas 
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rules applicable to the judgments and decrees of a superior 
court proceeding according to the course of the common law ;! 
and this notwithstanding the fact that these courts are limited 
in their jurisdiction to such an extent that it has been said ‘ the 
fair presumption is, not as with regard to a court of general 
jurisdiction that a cause is within its jurisdiction until the 
contrary is shown, but rather that a cause is without their 
jurisdiction until the contrary appears.’’? 


ArtTuHuR M. ALGER. 
TAUNTON, Mass. 


1 Kempe’s Lessees v. Kennedy, 5 2 Ellsworth, Ch. J., in Turner ». 
Cranch, 173; McCormick v. Sullivant, Bank of North America, 4 Dall. 8. 
10 Wheat. 192; Bors v. Preston, 111 U. 
S. 225; Culter v. Huston, 158 U. S. 423. 
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SOME POSSIBLE REFORMS IN STATE AND LOCAL 
TAXATION. 


Probably no political phenomenon of our day has been so 
frequently remarked by foreign observers or American critics as 
the decay of vigor in local institutions. Yet, this is where fail- 
ure was least to be expected. For the right of local self-gov- 
ernment has been a heritage, cherished by Englishmen since 
Magna Charta, while in America, the battles and compromises 
of the Federal constitution were first fought out in the town 
meetings of New England and the hustings of Virginia, and no 
institutions gave greater assurance than these of preserving clear 
and pure the well-springs of our political life. And yet, to-day, 
in States, cities, and counties, the spectacle of indifference on the 
part of the public, and of bossism and extravagance on the part of 
officials greets the eye. This neglect is no doubt due in a meas- 
ure to the fact that in recent years attention has been centered 
on national affairs. The Civil War carried the country to 
the extreme limits of early Federalist principles, while the city, 
county and State have shrunk in political importance. During 
the past generation every power of the Union has been extended, 
by all the branches of the government. And this extension has 
been accompanied by an almost complete neglect of the States 
and cities, a phenomenon nowhere more apparent than in the 
matter of finance. An examination of the taxing systems of 
American States and cities shows them to be devoid of definite 
design or common plan save in the prevalence of the general 
property tax. Legislation is haphazard and a constant source 
of litigation. Scientific thought or discussion is seldom expected 
and the reports of State officials give but little consideration to 
the subject. Here and there a commission is created and makes 
a report, which is usually shelved and heard of no more. It 
may, in fact, be doubted, if any of the many valuable investi- 


gations which have been made, have greatly influenced legis- 
lation. 
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In a measure, at least, our failure is traceable to histori- 
cal causes, and especially the changes which have come 
about in industry, and the forms of wealth in recent years. 
Previous to the Civil War, conditions of life in America were 
simple in the extreme. Forms of wealth were open and tangi- 
ble. The taxing methods of our States were equally simple, and 
in a fair measure, equitable and suited to existing conditions. 
The burdens of the State were easily borne. And while the 
evolution since that time in economic and industrial relations is 
apparent to all of us, the necessity for a change in fiscal methods 
is not equally clear. The rise of corporations and notably trans- 
mission companies, the growth of wealth evidenced by stocks, 
bonds, and other forms of tangible wealth, the development of 
large incomes irrespective of landed property; all these changes 
have so transformed conditions as to demand a complete and 
corresponding modification in the means of distributing the 
burdens of government. 

Nearly everywhere land and improvements bear the main bur- 
den of taxation, which is often so oppressive as to be well-nigh con- 
fiscatory. In the city of Cleveland, Ohio, according to the report 
of the Ohio Tax Commission of 1893,! the rate on improved real 
estate ranges from eleven to twenty, or twenty-five per cent of 
its gross rentals, a rate which would probably give trouble to any 
ministry on earth if imposed as an income tax. At the same 
time, personal property, professional incomes, and incomes from 
other sources of wealth, go almost free. And, to a considerable 
extent, at least, the same conditions exist elsewhere. 

In the rural districts and smaller inland towns of the Central 
and Eastern States, land values have been on a constant decline 
in recent years. The changes in agriculture and the opening up 
of the virgin lands of the West have reduced to the margin of 
cultivation large areas formerly tilled. In some States entire 
districts and towns have been almost deserted by the changes in 
agriculture and the trend of population to the larger cities. But 
taxation in these districts has not abated. In fact it has gener- 
ally increased. 


1 Report of the Tax Commission of Ohio, 1893, p. 37. 
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The aid of the statistician is not needed to demonstrate that 
these changes have been productive of great hardships evidenced 
by —(1) a marked decline in land values save within the 
large cities; (2) an increase in the burden of taxation which has 
not been arrested by the fallin the value of land; (3) an un- 
precedented growth in tangible forms of property such as stocks, 
bonds, bank deposits, and credits, as well as incomes from 
sources Other than realty, which escape taxation in large part 
through the nature of our laws, the cupidity of tax-payers, and 
the incompetency of tax officials. 

In fact, the demand for change on the part of the farmer and 
urban householder is heard in almost every county and hamlet in 
the land, for it is such classes who bear the burden of State and 
local taxation under existing conditions. 

Some relief, it is believed, can be obtained from these in- 
equalities without violent change in existing laws through re- 
cent decisions of the courts and by opening up new sources of 
revenue. 

There is no domain of thought which one enters with greater 
diffidence than that of finance, for nowhere is there to be found 
greater diversity of remedies proposed than here. Nowhere is the 
thought of schools more at variance with that of practice, and 
nowhere have economic teachings had solittle influence on legisla- 
tion. The lucubrations of the ‘‘theorist’’ have received but scant 
consideration, partly, no doubt, by reason of the fact that he has 
ignored public prejudice, partly because he has overlooked legal 
limitations. No less divergent are the plans of practical men, 
which range all the way from the single tax on land values to 
the income tax on earnings. This divergence is seen in the tax- 
ing laws and the constitutions of our States, for while in matters 
of procedure and legislation along other lines the experience of 
one State has been adopted bodily into another, in matters of 
finance each State has seen fit to work out its problem for 
itself. 

And I cannot hope to escape the same difficulty, or the danger, 
of giving offense to those to whom any deviation from the gen- 
eral property tax is an abandonment of a principle which is 
fundamental to democratic equality. 
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Tre Income Tax. 


While the income tax has never lacked defenders among pro- 
fessional economists and financiers, it has ever been unpopular 
among ‘ practical men,’’ and there is little probability that the 
so-called ‘* doctrinaire,’’ in other words, he who has given the 
subject of taxation thought, study, and examination with an 
eye to its diffusion, incidence, and equality, will secure the early 
adoption of his ideas. But with the growing appreciation of the 
failure of the general property tax, the very general escape from 
taxation of professional and salaried men, as well as those enjoy- 
ing large incomes from intangible personalty, there is bound to 
come a change of attitude and better understanding of the many 
advantages of the income tax. 

During the existence of the ill-starred and unconstitutional 
Federal income tax measure of 1893, it was urged that it was 
socialistic. In reality, no tax is less so. Moreover, we have 
passed the stage when we are likely to be frightened by the 
bogy of a name. It is also said to be a foreign innovation, 
un-American and inquisitorial, not infrequently, however, by 
those who manifest their patriotism by flitting to suburban tax 
districts or escape the personal property tax altogether by false 
returns. 

As to the last objection, however, it may be said that the in- 
come tax could not be more inquisitorial than the personal prop- 
erty tax as administered or attempted to be administered in the 
majority of our States. Penalty after penalty, and device after 
device, have been enacted into legislation to secure honest 
returns and to incompass the cupidity and frauds of those who 
evade taxation, but all have proven futile. And our legislators, 
auditors, assessors, and tax commissions, have retired baffled in 
their attempts to legislate men honest and secure complete re- 
turns. In Ohio, not only are the most onerous penalties affixed 
to failure to make proper returns, but the so-called tax inquisitors 
are authorized to pry and inquire into every man’s affairs in a 
way seldom necessary in an income tax.’ As to the productive- 
ness of a light income tax, there is no question. 


1 Report of the Tax Commission of Ohio, 1893, p. 23. 
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It is believed that an abandonment of the tax on personal 
property and the levy of an income tax of from two to three 
per cent on all incomes, save those derived from realty other- 
wise taxed (with a minimum exemption allowed of say $400) 
would produce many millions of dollars in the Eastern and 
Central-Western States. Moreover, such a tax would reach 
thousands of persons who now escape taxation, would relieve 
real estate of a part of its burdens, and would, in a short time, 
be welcomed by all honestly disposed men of wealth, desirous 
of making a fair return, but unable to do so by the dishonesty 
of their fellows, and the burdensomeness of their personal 
property tax. Such a tax in the hands of capable assessors, 
would be more readily ascertainable from the evidences of 
every man’s standard of living, than his personal property now 
is; would be easy of return by the honest citizen, and it 
will hardly be contended that government owes any duty or 
courtesy to those disinclined to bear their fair share of its 
burdens. 

Moreover, the corporations could be turned into agencies for 
the collection of the tax in a way never before possible. During 
the war, extensive use was made of the practice of stopping in- 
comes at theirsource. Corporations declaring dividends or pay- 
ing salaries or interest on bonds were directed to deduct the tax 
before distributing their earnings. By this means, a large por- 
tion of the tax was collected ere the income reached the individ- 
ual, while frauds were checked and the cost of collection reduced 
toa minimum. It was estimated that the cost of returning this 
portion of the income tax did not exceed one-fifth of one per 
cent. In 1865 nearly forty per cent of the total collections 
from the income tax were returned in this way from the earn- 
ings of banks, canal, railroad, insurance, turnpike companies, 
and Federal employers.! This idea was also incorporated into 
the income tax measure of 1893, and corporations of all classes 
were directed to deduct the tax from interest earnings and sur- 
plus as well as from the salaries of employés in excess of $4,000. 
When the recent increase in the number of corporations and cor- 


1 Taxation and Taxes in the United States, by Frederic C. Howe, p. 97. 
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poration employés is considered, it is apparent that a large part 
of the tax would be realized in this way without resort to the 
individual taxable at all. 

The yield of such a tax is of course a matter of conjecture, 
This would depend upon the exemptions allowed and the provis- 
ions for and the honesty of its administration. A rough basis 
for estimate is obtainable, however, from the returns of the in- 
come tax during the Civil War. For the fiscal year ending June 
30, 1867, the tax produced $66,014,429, the collections from the 
following States being as follows :— 


New York $20,107,547 00 
Massachusetts 8,849,753 00 
Pennsylvania 8,303,020 00 
8,017,959 00 

2,238,534 00 

4,881,911 00 

1,026,931 00 

666,197 00 


The rates at this time were five per cent on all incomes in ex- 
cess of $600 and below $5,000, and ten per cent on incomes in 
excess of the latter sum. Incomes below $600 were not taxed 
at all and certain other exemptions were allowed, such as house 
rent and taxes paid, so that the minimum basis of the tax was 
quite high.! 

It would seem safe to assume that a tax of from two to three 
per cent, assessed and collected in so far as possible through the 
agency of corporations and partnerships upon their employés 
and agents and upon dividends and interest paid on stocks and 
bonds, would, at the present time, yield quite as large a return as 
the higher tax during the war. If not made operative on income 
from property already returned for taxation, as real estate, per- 
sonal property, and choses in action, it would, of course, be con- 
siderably reduced, but with the general property tax on personalty 
relinquished and the income tax substituted in its stead, it would 
largely increase the revenues from sources other than realty and 
greatly relieve the burdens of that form of wealth. 


1 Taxation and Taxes in the United States, by Frederic C. Howe, p. 92. 
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TAXATION OF INHERITANCES AND BEQUESTS. 


No class of taxes has shown wider popularity in recent years 
than taxes on the descent and distribution of property. During 
the last decade this tax has been introduced into a number of 
States, and during the Civil War it existed side by side with the 
income tax in the Federal system. At the present time, in some 
form or other,.inheritance taxes are to be found in at least 
fifteen States, although in a very rudimentary and undeveloped 
form. 

In England, where the tendency for fifty years has been 
steadily away from the taxation of property to the taxation of 
income, and where the conscious aim of legislation has been the 
relief of the middle and lower classes, the income tax and death 
duties have been more widely extended than in any other 
country, and the progressive element largely adopted. Un- 
der the provisions of an act passed in 1894, the estate tax, 
imposed on the market value of property devolving on death, 
varies from one to eight per cent, according to the value 
of the property, while in addition thereto a legacy and 
succession duty exists, applicable to real and_ personal 
property, which ranges from three to ten per cent accord- 
ing to the degree of consanguinity of the recipient. The 
net result of these taxes is a duty varying from one to eighteen 
per cent of the value of the property. Inheritance taxes, almost 
equally heavy, are to be found in France, Belgium, and Italy, 
while in Prussia and some other European countries they have 
been quite extensively developed. As indicative of the product- 
iveness of these taxes and the proportion they bear to the total 
state of revenues, the following receipts are given for the fiscal 
year 1892. The figures from Great Britain show the return 
under the former English death duties, and not the taxes enu- 
merated above which are probably even more productive. 


PER CENT OF 
COUNTRIES. " STATE TAXES. 
Great Britain and Ireland 16 % 
10.8% 
11.7% 
3.8% 
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Thus far the tax has never proven very productive in America, 
for the reason that it is unusually limited to collateral kindred 
or imposed at a very low rate. In some States, as Ohio and 
Pennsylvania, it has been held unconstitutional in part, at 
least. 

In New York and Pennsylvania, the tax has been more pro- 
ductive than elsewhere, while in the less populous States and 
especially those in the West, it has returned but a limited yield. 
The receipts in six Eastern States in 1894 were as follows: — 


New York 
Pennsylvania 
Massachusetts 


The same tax produced $3,071,687, in New York in 1893, and 
$1,111,121, in Pennsylvania in 1892. From this it appears that 
its yield is variable, and not susceptible of calculation, as it 
depends largely upon intestate estates. 

Future years will doubtless see greater reliance placed upon 


these taxes, and with the graduated element introduced, both as 
to consanguinity as well as the sums to which it applies, its yield 
will greatly increase and visibly relieve the burdens on other 
forms of wealth. 

Few taxes, if properly adjusted, have more to commend them 
than taxes on inheritances and bequests. Imposed at a time 
when the estate is under the control of the State in process of 
administration, it is difficult of evasion and can be collected with 
little expense, and without intrusion into the private affairs of 
the individual. Moreover, with certain exemptions allowed to 
small bequests and inheritances, and graduated with regard to 
degress of consanguinity, it is a burden to none and may be 
viewed as a payment for the privilege of entering into possession 
of an estate. 

Such a tax, moreover, is levied not upon what one has pro- 
duced, but rather on what one receives, and save in the case of 
direct descent, is imposed on a fund to whose enjoyment the 
recipient has not been accustomed and to the receipt of which he 


New Jersey 204,695 
Th 179 
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is frequently less entitled than the community in which the 
decedent lived and produced his wealth. A decided tendency 
is noticeable in recent years to graduate the rate according to 
consanguinity, while in some cases, the progressive principle has 
been applied, graduated, according to the size of the estate. 
The latter tendency is widely viewed as socialistic, and in the 
light of existing opinion, is likely to meet with disapproval at 
the hands of the courts. 


RAILROADS AND TRANSMISSION COMPANIES. 


The rapid rise and development of corporations during the 
past fifty years, and the changes by them wrought in produc- 
tion, distribution, and forms of wealth, has been productive of 
many expedients to accommodate existing taxing methods,to new 
conditions. In corporations of an interstate character such as 
railroads and transmission companies the ‘‘ commerce clause ”’ 
of the Federal constitution had to be avoided; and various 
devices for the taxation of railroads, express, parlor car, tele- 
phone, telegraph, and pipe line companies have been adopted 
with more or less success. One finds taxes on real estate, on 
gross and net earnings, on capital stock, license charges, and 
many other plans side by side in contiguous States. And the 
administrative details are quite as divergent. Thus assessments 
by local officials, by special State officials and State Boards, are 
found. In some instances, a combination of two or three 
methods exists, and nearly all appear equally unsatisfactory. 

And in every State complaint is heard of the unequal workings 
of the system adopted. On the one hand by the individual tax- 
payer, the farmer, the land owner, and persons of small incomes, 
who feel that the corporations, by reason of their powers of 
resistance, escape their proper share of taxation. On the other 
hand, the corporations complain, not so much that they are 
overtaxed as that they are made the object of striking measures 
and that the existing methods do not operate uniformly on the 
same classes of property. As to the former criticism, the quite 
universal testimony of tax records seems to show that taxation 
levied by an inventoried assessment, according to the same in- 
dexes relied on in other forms of property, is and must be 
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unsatisfactory; for in corporations of this character much of 
the value is not represented by the rails, equipment, etc., but 
is to be found in the franchise and appears only in the stock, 
And this franchise value, which not infrequently equals the 
physical value of the road, escapes taxation altogether; when 
only the visible property is placed on the tax duplicate. More- 
over, the tendency of valuations is constantly downwards, owing 
to the pressure brought to bear on assessors, auditors, and boards 
of equalization by the corporations. In Ohio, for instance, the 
valuation placed on railroad companies between 1893 and -1896 
was considerably diminished although during that period the 
earnings of the roads steadily grew and the mileage was greatly 
increased. In fact, of all the devices for railroad taxation 
employed, probably no method is open to so many objections 
as assessment of the physical property by local officials. 

In yet other States resort is had to gross or net earnings, 
But such a tax does not reach earnings or receipts from inter- 
state traffic, as this would violate the ‘‘ commerce clause’ of the 
Federal constitution. Nor does a tax on gross earnings take 
into consideration the differences in cost of construction or 
operation, essential items in railway operation, while experience 
has shown that net revenues is too indefinite a term, and too 
elusive a fund-to serve as a basis of taxation. Such taxes at 
best are but arbitrary charges. And the same is true of the 
license tax. 

At the same time the greatest inequalities exist between the 
corporations themselves. In Ohio, the percentage of taxes to 
net incomes paid by some roads is three times that of others; 
while in Pennsylvania, the report of the tax conference of 1893 
shows an even greater disparity to exist. In the latter State, 
however, the plan employed is a mixed one based on a combina- 
tion of real estate, capital stock and gross earnings. 

Recent years have witnessed the passage of laws by several 
States which marks a recognition of the break down of the gen- 
eral property tax as a corporation tax. At least five States, New 
York, Indiana,Ohio, Massachusetts, and Kentucky have acknowl- 
edged the essential difference between corporate property of this 
character and private property, and have adopted what has been 
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termed the *‘ unit rule of valuation,’’ 7. e., the assessment of the 
corporation as an entity manifested by the franchise value of its 
stock and bonds. In other States the principle has heen adopted 
to a limited extent or applied to certain corporations, but in none 
has it been carried to a completed and uniform whole unless it 
be the State of Massachusetts. 

As was to be expected, these acts met with almost as vigorous 
opposition as the Federal income tax, and were contested in the 
State and United States courts, in all of which the principle was 
upheld and approved, although not without opposition and divis- 
ion.! One of the last cases to reach the United States Supreme 
Court was Adams Express Company v. Ohio State Auditor,? 
which arose from the attempt of the State of Ohio to tax express 
companies on a valuation obtained by allotting to the State that 
proportion of the value of the entire capital stock of the com- 
pany, which the mileage of road traversed by it in Ohio bore 
to the entire mileage traversed by the company. This act, 
known as the Nichols Law, is based on the theory that the 
value of a corporation is found in its stock quotations and its 
franchise, and that the value so obtained should be taxed as 


other property. Such a plan, although correct in principle, is 
only true when the corporation is built by the sale of stock 


alone. But such corporations, as is well known, are seldom 
built by the selling of stock. This is frequently mere evidence 
of ownership. American transportation and transmission com- 
panies are not infrequently constructed by the selling of bonds, 
and the true value of a railroad, express, parlor, or sleeping 
car company, telephone or telegraph, pipe line or freight 
line company can only be obtained by adding to the par value 
of the bonds (if the bonds exceed par value) or the market 


1 The principle suggested is ap- 
proved in State Railroad Tax Cases, 
92 U. S. 575; P.C.C. & St. L. Ry. v. 
Backus, 154 U. S. 429 as to railroads, 
and substantially the same plan in W. 
U. Telegraph Co. v. Mass., 125 U.S. 
530; Mass. v. W. U. Telegraph Co., 141 
U. S. 40, W. U. Telegraph Co. v. Tag- 
gart, 163 U. S.1; Pullman Car Co. v. 
Penn., 141 U. S. 18; Maine v. Grand 


Trunk Railway, 142 U. S. 217, and 
Pittsburg Railway Company v. Backus, 
154 U.S. 421. 

See also argument of C. Stuart Pat- 
terson of the Philadelphia Bar, before 
Committee of Ways and Means of the 
Pennsylvania Legislature, March 19, 
1895. 

2 165 U. S. 194; rehearing 166 U.S. 
185. 
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value (if they are not at par), the market value of the stock. 
This gives approximately the value of the entire property as 
a unit, as a going concern, and would seem to be an equitable 
basis of taxation. Such a method, moreover, takes into account 
the value of the franchise, which is evidenced by the value of 
the capital stock, reflecting as it does the earnings of the com- 
pany. In case the entire mileage of the company is within the 
State limits, all of the valuation as thus obtained goes on the 
State duplicate; if only a portion of the mileage is within the 
State, then that proportion of the stock and bond valuation 
which the mileage within the State bears to the total mileage. 

Such a basis includes tangible and intangible values; it reaches 
receipts from interstate as well as extra-state traffic. It, more- 
over, relieves the officials from many of the temptations to 
undervaluation too frequently offered assessors, and places such 
values on the same basis as other forms of property. It is, 
moreover, the value placed on the property by its owners and 
the investing world. This is substantially the plan proposed by 
the Pennsylvania Tax Conference after years of consideration 
of the subject. 

With valuation for the State once obtained, a specific rate can 
be charged and the revenues devoted exclusively to State pur- 
poses, or the valuation may be distributed among the counties 
for local taxation on the basis of the mileage or earnings within 
their respective limits. By them it can be placed on the local 
duplicate. It is believed that this plan would increase the val- 
uations of this class of property very considerably, and in many 
States would double and even treble them with a consequent 
relief to the burdens of other forms of wealth. 

It has been urged against this method that capital stock is 
frequently of no value, save for voting purposes, and yields no 
income. But the same is true of much real estate, both rural 
and urban, which is unmarketable or held for speculative pur- 
poses. So that it but places corporate values on the same basis 
as other forms of property. However, there is nothing to pre- 
vent allowance being made for non-productive property in making 
up an assessment, or of relieving capital stock altogether which 
has paid no dividends for a certain number of years. 
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It is believed that the plan suggested would not conflict with 
the Federal constitution, would unify our system of State taxa- 
tion, and bring under taxation values which now in great meas- 
ure escape. Moreover, it would reach interstate traffic and 
would place all roads on the same footing. In some States, it 


would add tens and possibly hundreds of millions of dollars to 
the tax duplicate. 


SrreEET Rartways, Gas, WaTeR, Evectric LIGHTING, AND TELEPHONE 
ComPaNIEs. 


Whatever force this reasoning may have as applied to trans- 
mission companies applies with equal force to street railways, 
gas, water, and electric lighting companies. The distinction 
between corporations of this character and those which are 
strictly private and are not charged with a public use, has only 
of late years been fully appreciated. The former occupy fa- 
vored rights of way in our cities, are monopolies by their very 
nature, and competition seldom, if ever, exists to control their 
charges. When it does appear as a regulating force, it is in the 
nature of a rate war, which almost always terminates in a divis- 
sion of territory or consolidation of the warring companies. 
They are thus favored over other corporations and the most 
secure investment offered. How valuable these franchises are, 
appears from the frequent watering of stocks and the large div- 
idends declared, an earning power which is, in a measure, at 
least, due to the rapid congestion of population in our cities. 

Under existing State systems of taxation, assessors are called 
upon to value such property by examining the cars, rails, wires, 
and power houses, seldom atithe of the value of street railways; 
works, pipe and fixtures of a gas or water company; wires and 
power house of an electric lighting plant. More frequently still 
officials accept the sworn statement of company officers. And 
the valuation thus placed upon such corporations is usually ridic- 
ulously low. To justly assess such property by examination, 
would require an expert, and even were it returned at the last 
cent of its valuation, it would not begin to indicate the true value 


of the property, which consists in the franchise or privilege 
enjoyed by the corporation. 
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_While not pretending to say that the conditions are every- 
where the same as in Ohio, still what information the writer has 
been able to gather shows glaring inequalities to exist between 
the assessed and the real values of such properties. The as- 
sessments given below of certain Ohio street railways are taken 
from the county auditor’s books, while the valuation is obtained 
by adding the market value of the capital stock to the par value 
of the bonds, the values of each being taken from the open 
quotations of the stock market. The figures given are for the 
year 1896. 


ASSESSMENT 
FOR TAXATION. REAL VALUE. 
Two Cleveland street railways $1,799,780 $16,430,000 
Two Cincinnati street railways : 703,650 19,095,000 
One Columbus street railway 419,700 4,802,000 


It is believed that a fair basis for the valuation of this class 
of property as well as gas, water, electric lighting and tele- 
phone companies is that outlined above for transmission com- 
panies, 7. e., the par value of the bonds added to the market 
value of the stock. 

Such a basis includes not only the constituent elements or 
physical property which enter into the construction of the plant, 
but the intangible value which it has as a going concern, as an 
entity. It reaches the value which arises and is created by its 
enjoyment of a public privilege, like the use of a favored right 
of way, and which is represented pretty accurately in its stock 
and bond quotations. No assessor thinks of dividing an engine 
into its constituent nuts, bolts, plates, wheels, and shafts; nor 
is urban real estate assessed as so much dirt at a valuation fixed 
by its producing value in country districts. Such objects are 
assessed by their use or place value, their earning capacity to 
the owner. And the enhanced value of an acre of ground in a 
large city over a corresponding acre in the country is a franchise 
value, due to its fortunate location. It is not unlike that of a 
privileged corporation. The value of a quasi-public corporation 
is of the same nature and can be more approximately reached by 
the process indicated above than can realty be assessed by the 
view of disinterested persons. 
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TAXATION OF THE LiQuoR BusINESs. 


While to a considerable number of persons the regulation of 
the liquor business for purposes of profit is an ‘* unholy alliance ’’ 
on the part of the State, still the restriction of the traffic in 
intoxicants and the regulation of the business by means of 
licenses and taxation has become the practice in a large number 
of our States. Pennsylvania, in many respects the most pro- 
gressive of our commonwealths in the matter of taxation, has 
had a system of high licenses for years. In Qhio, license 
charges have been recently greatly increased, while in New 
York, the lately enacted Raines Law has proven the most satis- 
factory (from a purely fiscal point of view) of any of the 
licensing measures. A not dissimilar high license law exists in 
Illinois and many other States. 

The license rates in New York under the Raines Law range 
from $800 per license in New York, $650 in Brooklyn, $500 in 
Albany and Rochester, Syracuse, Buffalo, and Troy, to $350 in 
all other cities, while villages pay from $300 to $100 per license. 
From this source, the sum of $10,640,000 was collected during 
the first six months of the operation of the law ending October 
81, 1896, while in the fiscal year ending September 30, 1897, 
over twelve and a quarter million dollars was returned. As 
compared with this sum, the old excise law, for the twelve 
months preceding April 30, 1896, had yielded but about 
$3,000,000, a substantial gain of over nine million dollars to the 
State. In Illinois, the minimum license charge fixed by the 
legislature is $500, the option being left with the locality to 
increase it as it sees fit. In Chicago, the return from such 
licenses for the year commencing May 1, 1894, was $3,316,166. 
In Ohio the license is uniform over the entire State at $350 
per annum, the tax having been gradually increased from $100 
to $250, and from that to the present rate. The returns from 
this source are distributed between the State and local treasuries 
according to an established ratio, the returns for the entire 
State for 1896 at $250 and $350 having been $3,055,478. In 


future years, the receipts will probably considerably exceed this 
sum. 
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In Pennsylvania, the rates are graded according to the size 
of the community, and range from $1,000 down to $75. The 
receipts for 1896, from this source, were considerably in excess 
of $3,000,000. 

The future will probably see a considerable extension of 
these taxes, for they are comparatively easy of collection, are 
justified by sumptuary and social grounds, and may be rendered 
very productive. 


ConcLusion. 


An effort has been made in the preceding pages to suggest 
means for the relief of real estate from its present burdens 
without violence to the prevailing system of taxation. In most 
of the American States (with the possible exception of Penn- 
sylvania, which has recognized the practical difficulties incident 
to the taxation of personal property and reduced the rate to 
four mills on the dollar) the amount of personalty returned for 
taxation has steadily diminished in recent years, despite the 
passage of most stringent measures and severe penalties for 
attempted evasion. In New York, the personal property re- 
turned in 1871 was $452,607,000; in 1893, it had fallen to 
$411,413,000. In California the assessment was $220,000,000, in 
the former year and $173,000,000 in the latter. In the former 
State personal property now pays less than ten per cent of the 
State taxes, although in value it probably equals if it does not 
exceed that of real estate. In Cincinnati, the valuation of 
personalty in 1866 was $67,218,000; in 1892, it had diminished 
to $44,735,670. The same condition of affairs appears every- 
where in the reports of commissions, State auditors, and State 
and county officials, and no device seems effective to check the 
downward tendency. 

With this falling off in personal property return has gone a 
constant increase in the assessment of realty without a corre- 
sponding increase in its value or productiveness. Nor has an 
adequate effort been made to open up new sources of revenue. 
As a consequence urban and rural real estate is heavily burdened 
and the diminishing receipts of the farmer in the Middle and 
Eastern States, are still further depleted by the growing de- 
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mands of the tax-gatherer, while the city dweller is burdened by 
the increasing demands of urban ‘treasuries. 

But it is believed the worst of these inequalities can be 
remedied along the lines suggested. With a modification of the 
corporation tax, and the income and inheritance taxes added, 
our State budgets will present a better showing, the inequalities 
now borne by the small holder and the agriculturist will be 
greatly alleviated, and the growing demands of our States and 
cities will be supplied without further recourse to the present 
overburdened classes. 


Freperic C. Howe. 


CLEVELAND, OHIO. 
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THE JURISDICTION OF EQUITY FOR THE RESCISSION 
OF CONTRACTS. 


In his work on the Modern Law of Contracts, Mr. Beach, 
treating of rescission and cancellation,’ names ‘ non-perform- 
ance ’’’ as a ground of equity jurisdiction for the rescission of a 
contract, citing several cases, among them City of Grand Haven 
v. Grand Haven Water Works Co.? 

So far as I am aware, no text-writer has before asserted the 
right in equity to decree a rescission for non-performance, and 
in this instance there is no discussion of principles, but merely 
a citation of cases. 

Relief by cancellation and rescission, as a remedy in equity, 
has been recognized from an early day in the history of equity 
jurisprudence, as the counterpart of the remedy by specific per- 
formance. Relief in such cases is frequently founded on acci- 
dent, mistake, or fraud, and apparently the older authorities 
confine the jurisdiction to those grounds. 

Story says: ‘* Without attempting to go over the different 
classes of cases of fraud (which have been already enumerated ), 
it may be stated, that courts of equity will generally set aside, 
cancel and direct to be delivered up, agreements and other in- 
struments, however solemn in their form -of operation, where 
they are voidable, and not merely void, under the following cir- 
cumstances: First. Where there is actual fraud in the party 
defendant, in which the party plaintiff has not participated. 
Secondly. Where there is a constructive fraud against public 
policy, and the party plaintiff has not participated therein. 
Thirdly. Where there is a fraud against public policy, and the 
party plaintiff has participated therein, but public policy would 
be defeated by allowing it to stand. And lastly where there is 
a constructive fraud by both parties, but they are not in pari 
delicto. 


1 Beach Modern Law of Contracts, Sec. 846. 2 99 Mich. 106. 
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Here in each instance the ground of equitable relief stated by 
the learned author is fraud, either actual or constructive. 

But even this is an advancement upon the doctrine laid down 
in the earlier editions of Adams’ Equity, where in the enumera- 
tion and discussion of the various equitable remedies the author 
names ‘‘ rescission and cancellation, by reason of fraud,’’! thus 
basing the remedy absolutely upon the existence of fraud. 

Mr. Bispham in his ‘‘ Principles of Equity’’ says: ? ‘* Where 
a contract has been entered into in ignorance or mistake, or is 
tainted with fraud, the relief which a chancellor affords is 
rescission and cancellation.”’ 

‘‘Rescission * * * is based upon equities which have 
been already considered, viz., fraud and mistake.’’ 

These eminent text-writers are sustained by the great weight of 
judicial authority. In fact, the cases are in such apparent unanim- 
ity as to render inevitable the conclusion that the remedy of cancel- 
lation and rescission was originally allowable only for some defect 
in the incipiency of the contract or instrument in controversy .* 

The trend of judicial opinion on this point is indicated in the 
language of the court in the North Carolina case of Falls v. 

Jarpenter,‘ where it is said: ‘* There is no ground in this court 
to cancel a contract, fair in its origin, upon the score merely of 
default or abandonment. There cannot be a case of that sort 
upon which that relief could be asked in equity, in which the 
facts, on which it was asked, would not defeat an action at law 
on the contract.’’ 

I am unable to point with certainty to the first radical depart- 
ure from this established rule, but it is apparent that the tend- 
ency of the more modern text-books and cases is away from this 
narrow limitation of the doctrine. For example, in Pomeroy’s 
Equity Jurisprudence ® it is said: — 

‘* The occasions giving rise to the exercise of this jurisdiction 


1 Adams’ Equity, *175. Marks (Miss.), 16 So. Rep. 357; Mer- 
2 Sections 31 and 472. ritt v. Ehrman (Ala.), 22 So. Rep. 514; 
8 Rorer Iron Co. v. Trout, 883 Va. Jackman v. Mitchell, 13 Ves. 581; 
897; 5 Am. Dec. 285; Parham v. Ran- Bramley v. Holland, 7 Ves. 3. 
dolph, 4 How. (Miss.); 35 Am. Dec. 4 1 Devereux & B. Eq. 237; 28 Am. 
403; Hamilton v. Cummings, 1 Johns. Dec. 592 (600). 
Ch. 520; Meridian Waterworks Co ». 5 Sec. 1377. 
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are mistake, fraud, and other instances (italics mine) where 
enforcing instruments would be inequitable or unjust.”’ 

In Ohio in the case of Kirby v. Harrison, decided in 1853, the 
court seem to fix upon the defendant’s right to a decree for 
specific performance as the proper test of plaintiff’s right to a 
decree of rescission, saying inter alia: ‘‘In general where a 
specific execution would be refused a rescission will be decreed. 
And where the party in default ‘has trifled or shown a back- 
wardness on his part,’ and his default is gross, and the circum- 
stance and value of the property have materially changed, a 
rescission ought to be decreed.”’ 

The facts of this case were these: Plaintiff had sold defend- 
ant certain land in consideration of $100.00 cash and $900.00 
payable in equal annual installments with interest thereon. 
After defendant had made default in the first, second, and third 
installments and after repeated notice to him, plaintiff, by bill in 
equity, sought a rescission of the contract. 

His right of action was sustained and the jurisdiction of equity 
seems to have been taken for granted, although there is no inti- 
mation of fraud or other defect in the incipiency of the contract. 
Defendant’s ‘‘ gross default’ was in non-performance alone. 

Even in this latter class of cases, however, there is a tendency 
to rely on the old doctrine of fraud in the incipiency, as is 
illustrated in the case of Farmer’s Loan & Trust Co. v. City of 
Galesburg.? 

Here the Farmer’s Loan & Trust Co. held the mortgage 
bonds of the Galesburg Water Co. Between the Galesburg 
Water Co. and the city of Galesburg there was a contract bind- 
ing the water company to furnish the city ‘* good clear water”’ 
in stipulated quantities. The water company failed to comply 
with the agreement and the city filed in the lower court a bill 
in equity praying a rescission of the contract. It is notice- 
able that the prayer of this bill is based upon an allegation of 
Sraud, though evidence of fraud seems entirely lacking. The 
company’s only default was non-performance of the contract. 
On appeal to the Supreme Court of the United States it was 
contended on the part of the bondholders, standing in the shoes 


1 Ohio St. 326; 59 Am. Dec. 677. 2 34 Fed. Rep. 675; 10Sup. Ct. Rep. 316. 
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of the water company, ‘‘ that the failure of the water company 
to furnish water in the quantity and of the quality called for by 
the ordinance was only a breach of condition subsequent; and 
that a court of equity will not lend its aid to divest an estate for 
such a breach.”’ 

As to this the court say that ‘‘ the ability of the water com- 
pany to continue to furnish water according to the terms of the 
ordinance was a condition precedent to the continuing right 
of the company,’’ etc. 

The court say further: ‘‘ The city hada right to treat the 
contract as terminated, and to invoke the aid of a court of 
equity to enforce its rescission. A suit for a specific perform- 
ance of the contract, or a suit to recover damages for its non- 
performance, would be a wholly inadequate remedy in a case 
like the present. The danger to the health and lives of the in- 
habitants of the city from impure water, and the continued 
exposure of the property in the city to destruction by fire from 
an inadequate supply of water, were public questions peculiarly 
under the care of the municipality; and it was entitled and 
bound to act with the highest regard for the public interests, 
and at the same time, as it did, with due consideration for the 
rights of the other parties to the contract. We see no error in 
the decree of the circuit court, and it is affirmed. 

This case was approved, quoted at large and followed by the 
Supreme Court of Mississippi in 1895 in the case of Light, Heat 
and Water Co. v. City of Jackson,' a case based on parallel facts. 

Originally the remedy by cancellation and rescission was of 
limited application. In the earlier English cases of Franco v. 
Bolton? and Gray v. Mathias,’ relief was refused because the 
instruments in question were void on the face and hence the 
remedy at law was adequate. According to this doctrine relief 
could be granted only against some defect in the incipiency, and 
not then if it was such as to render the instrument void on the 
face. This rule did not long prevail, however, but the remedy 
was fully extended to contracts void on the face. The succes- 
sive cases down to the present time clearly indicate that the 
latter-day doctrine of Farmer’s Loan and Trust Co. v. City of 


1 19 So. Rep. 771. 2 3 Ves. 368. 35 Ves. 286. 
VOL. XXXIII. 45 
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Galesburg is the outgrowth of a steady development from the 
embryo remedy of cancellation and rescission and is therefore 
legitimately entitled to consideration. It is true the new doc- 
trine seems at the opposite pole from the old; but with many 
of the intermediate cases it is difficult to decide which theory 
they support. The growth has been unnoticed and impercept- 
ible, although the beginning and the end are far apart; and this 
might be taken as a convincing argument in favor of the new 
rule, for this gradual growth of our jurisprudence is its life ele- 
ment, bereft of which the body of our law would long ago have 
proven a dead weight upon our civilization. 

On principle the prevalence of the doctrine of these latter 
cases seems altogether desirable. In no one of the cases of 
Kirby v. Harrison; Light, Heat and Water Co. v. City of Jack- 
son, and Farmer’s Loan and Trust Co. v. City of Galesburg,' 
was there any adequate remedy at law. The refusal of the 
relief asked in those cases would have been manifestly a denial 
of justice. Yet there was no fraud in the incipiency of any of 
these contracts. Non-performance was the only ground of 
complaint in each case. 

Perhaps the reasoning of these cases might not be sustained. 
‘It is doubtless too much to say that cancellation and rescis- 
sion ought to be decreed whenever specific performance would 
be denied; it may be radical to base a rescission solely on the 
theory that the continuing ability to perform is a condition pre- 
cedent to the continuance of defendant’s rights; but the con- 
clusions reached in these cases have been obviously correct and 
were amply justified by the inadequacy of remedies at law. 

In order to do justice relief was granted in these cases for 
non-performance and in order to insure justice the jurisdiction 
of equity to relieve against such default must be conceded, 
whenever it can be based upon the inadequacy of legal remedies. 

It is not every breach of contract that justifies the interven- 
tion of equity to rescind; but where legal remedies are totally 
inadequate, as in these cases, there would seem no serious ground 
for opposing equitable relief by cancellation and rescission. 

F. M. Hupson. 


Pink BLuFF, ARK 


1 Supra. 


LIABILITY OF MUNICIPAL CORPORATIONS. 


LIABILITY OF MUNICIPAL CORPORATIONS AS UPON 
IMPLIED CONTRACTS. 


I. Municipa, Corporations CANNOT APPROPRIATE THE Prop- 
ERTY OF INDIVIDUALS WiTHOUT RENDERING JUST COMPENSATION 
THEREFOR. — The provision of the Fourteenth Amendment to 
the Constitution of the United States that no State shall deprive 
any person of property without due process of law has been 
interpreted to mean that private property cannot be taken for 
public use by the State or by a municipal corporation acting 
under authority conferred by the legislature of the State, with- 
out due compensation being made therefor.!. Applying this 
principle, it is held that a municipal corporation cannot, in laying 
out a street, make and enforce a special assessment of the costs 
against an owner of private property, in excess of the benefit 
thereby conferred upon him. To do this is to take his prop- 
erty without due process of law within the meaning of the 
Fourteenth Amendment, and is a violation of the ‘* principles 
which must be recognized as essential for the protection of 
private property against the arbitrary action of government.’”? 

II. or MunicipaL CorPoraTion TO Pay For Pri- 
VATE Property WHICH It ApproprtaTEes. — The foregoing rule 
might in many cases be ineffectual for the protection of the indi- 
vidual against spoliation, if municipal corporations were not held 
subject to the further rule of the common law that where a cor- 
poration, private or public, appropriates and uses the property 
of another, the law implies an obligation to pay for its use, to 
enforce which an action may be maintained, exactly as in the case 
of an individual.® 


1 Chicago &c. R. Co. v. Chicago, 2 Norwood v. Baker, 172 U. S. 269, 
166 U. S. 226, 241; LongIsland Water 277, 282. 
Supply Co. v. Brooklyn, 166 U. 8. 685, 3 Rider v. Union India Rubber Co , 
695; Norwood v. Baker, 172 U. S. 269, 5 Bosw. (N. Y.) 85; Deane v. Hodge, 
277. 35 Minn. 146, 152; s. c. 59 Aw, Fep. 
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The whole superstructure of the liability of municipal corpora- 
tions for negligence and for trespasses upon property is built 


upon the same idea; since there can be no distinction on principle 
between the case where 2 municipal corporation — let us say in 
prosecuting some public work within its charter powers, — un- 
lawfully damages my property or injures my person, and where, 
acting for its own purposes and within the general scope of its 


charter powers, it takes my property. 


Damaging is a smaller 


injury than ¢aking; and any principle that will sustain a liability 
for damaging will sustain a liability for taking.’ . 

III. Corporations LiaBLeE oN IMPLIED ConTRACTS THE SAME 
as InpivrpuaLs. — Subject to certain exceptions and qualifica- 
tions, the rule then is that corporations incur the same liabilities, 
and are subject to the same implications in consequence of the 
acts of their agents, as arise in the case of natural persons; 
and the law will imply a duty or obligation on the part of a cor- 
poration, subject to the above conditions, whenever it would, 
upon similar facts, raise such an implication against the individ- 
ual; and this in the absence of formal corporate action, whether 
evidenced by the vote of the directors duly recorded, or by an 
instrument in writing sealed or unsealed. The general rule was 
thus stated by Morton, J., in Pew v. First Nat. Bank: ? «* A bank 
or other corporation may be bound by an implied contract in the 
same manner as an individual may;’”’ and this statement has 


321; Gassett v. Andover, 21 Vt. 342; 
Argenti v. San Francisco, 16 Cal. 255, 
282-288, per Field, C. J.; Pimental v. 
San Francisco, 21 Cal. 352, 361-362; 
McCracken v. San Francisco, 16 Cal. 
591; Grogan v. San Francisco, 18 Cal. 
590; Satterlee v. San Francisco, 23 
Cal. 315; Center School Twp. v. State, 
150 Ind. 168, 171; 8. c. 49 N. E. Rep. 
961; and many other cases hereafter 
cited. 

1 McCombs v. Akron, 15 Oh. 474; 
New York v. Bailey, 2 Denio (N. Y.) 
438; Ross v. Madison, 1 Ind. 281. 
Read the opinion of Chief Justice 
Shaw in Thayer v. Boston, 19 Pick. 


been approved by the Supreme Court of the United States.* 


(Mass.) 511, 516; s. c. 31 Am. Dec. 
157, 160; and that of Chief Justice 
Cooley in Ashley v. Port Huron, 35 
Mich. 296, 301; s. c. 24 Am. Rep. 552, 
556. 

2 130 Mass. 391, 395. 

5 Fitzgerald &c. Constr. Co. ». 
Fitzgerald, 137 U. S. 98,111. To the 
same effect see Cape Sable Company’s 
Case, 3 Bland (Md.), 606; Central 
Transp. Co. v. Pullman’s Palace Car 
Co., 189 U. S. 24, 57 (Mr. Justice Gray 
restating the doctrine of the court) ; 


‘Railway Companies v. Keokuk Bridge 


Co., 181 U. S. 371, 389; Manville ». 
Belden Mining Co., 17 Fed. Rep. 425; 
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IV. Municrpat CorPorRaTIONS ARE 80 LIABLE, THE SAME AS 
Private Corporations. — Municipal corporations incur the 
same liabilities for their acts done through their authorized 
agents and within the scope of their granted powers as private 
corporations or natural persons do; and the same implications 
arise from those acts as in the case of individuals, unless the 
charter or statute law qualifies this principle. Speaking gener- 
ally, when duties are imposed upon them by law, or benefits are 
eonferred upon them at their request, the law, equally as in the 
case of individuals, implies an obligation to perform the duty 
or to render compensation for the benefit.' 

V. JupictaL Expressions IN AFFIRMATION OF THIS Doc- 
TRINE. — In the year 1858 Mr. Justice Field, sitting in the Su- 
preme Court of California, and delivering his opinion in an im- 
portant case after a rehearing, among other things, said: ‘* The 
proposition of the respondent [the City of San Francisco] is 
that a municipal corporation can incur no liabilities otherwise than 


Canal Bridge v. Gordon, 1 Pick. (Mass. ) 
296; s. c. 11 Am. Dec. 170; Rider v. 
Union India Rubber Co., 5 Bosw. (N. 
Y.), 85, 97, 98; Deane v. Hodge, 35 
Minn. 146; s. c. 59 Am. Rep. 321; Gas- 
sett v. Andover, 21 Vt. 342; Poultney 
v. Wells, 1 Aiken (Vt.) 180 (in debita- 
tus assumpsit for money had and re- 
ceived, the same being for the rents 
and profits of land belonging to the 
inhabitants of the plaintiff town); 
North Whitehall v. South Whitehall, 3 
Serg. & R. (Pa.) 117. 

1 Sheldon v. Fairfax, 21 Vt. 102; 
Gassett v. Andover, 21 Vt. 242; Poult- 
ney v. Wells, 1 Aiken (Vt.), 180; North 
Whitehall v. South Whitehall, 3 Serg. 
& R. (Pa.) 117, 129 (where it is called 
by Gibson, J., “‘ this most convenient 
and necessary doctrine’); Gas Com- 
pany v. San Francisco, 9 Cal. 453, 469, 
472; Hunt v. San Francisco, 11 Cal. 250, 
258; Abbot v. Third School District, 
7 Me. 96; Rossv. Madison, 1 Ind. 281, 
283; Powell v. Newburg, 19 Johns. 
(N. Y.) 284; Brady v. Brooklyn, 1 


Barb. (N. Y.) 584; Clark v. Washing- 
ton, 12 Wheat. (U. S.) 40; Frankfort 
Bridge Co. v. Frankfort, 18 B. Monr. 
(Ky.) 41; Lee v. Flemingsburg, 7 Dana 
(Ky.), 29; Argenti v. San Francisco, 
16 Cal. 255, 282; Pimental v. San Fran- 
cisco, 21 Cal. 352, 362-363; Satterlee 
v. San Francisco, 23 Cal. 315; Grogan 
v. San Francisco, 18 Cal. 590; Mc- 
Cracken v. San Francisco, 16 Cal. 591; 
Brush Electric Light &c. Co. v. Mont- 
gomery, 114 Ala. 433, 447; Center 
School Twp. v. State, 150 Ind. 168, 
171; s.c. 49 N. E. Rep. 961; Jefferson 
School Twp. v. Worthington, 5 Ind. 
App. 586; Bicknell »v. Widner School 
Twp., 73 Ind. 501; First Nat. Bank v. 
Union School Twp., 75 Ind. 361; Kill- 
ian v. State, 15 Ind. App. 261; Shelby 
Twp. v. Randles, 57 Ind. 390; Merrill 
v. Marshall County, 74 Iowa, 24; s.c. 
36 N. W. Rep. 778; Sherman v. Con- 
nor, 88 Tex. 35, 41; United States 
Waterworks Co. v. Du Bois, 176 Pa. 
St. 489; s. c. 35 Atl. Rep. 251. 
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by ordinance. The position in its full extent, is not tenable. 
Under some circumstances a municipal corporation may become 
liable by implication. The obligation to do justice rests equally 
upon it as upon an individual. It cannot avail itself of the prop- 
erty or labor of a party, and screen itself from responsibility 
under the plea that it never passed an ordinance on the subject. 
As against individuals, the law implies a promise to pay in such 
cases, and the implication extends equally against corporations. 
This is as well established by the authorities as any principle of 
law can be. * * * Cases ad infiniium might be cited, show- 
ing 2 general recognition in the courts of the several States 
of the doctrince, that municipal corporations, like individuals, 
may, under some circumstances, be held upon implied con- 
tracts. A corporate act is not essential in all cases to fasten a 
liability, and if it were necessary, the law would sometimes pre- 
sume, in order to uphold fair dealing and prevent gross injus- 
tice, the existence of such act, and estop the corporation from 
denying it. Where the contract is executory, the corporation 
cannot be held bound unless the contract is made in pursuance 
of the provisions of its charter ; but where the contract has been 
executed, and the corporation has enjoyed the benefit of the 
consideration, an implied assumpsit arises against it.’’! 

In holding a series of county bonds void, even in the hands of 
innocent holders, because of an entire want of power to issue 
them or to ratify their issuance, the Supreme Court of the 
United States, speaking through Mr. Justice Field, said: ** We 
do not mean to intimate that liabilities may not be incurred by 
counties independent of statute. Undoubtedly, they may be. 
The obligation to do justice rests upon all persons natural and 
artificial; and if a county obtains the money or property of 
others, without authority, the law, independent of any statute, 
will compel restitution or compensation.’’ ? 

In a case which has been regarded in some respects as a 


1 San Francisco Gas Co. v. San 299, where a practical application was 
Francisco, 9 Cal. 453, 469, 472. made of the doctrine against a city. 
2 Marsh v. Fulton County, 10 Wall. This dictum was again quoted with 
(U. 8.) 676, 684; quoted withapproval approval in Chapman v. Douglas Coun- 
in Louisiana v. Wood, 102 U.S. 294, ty, 107 U. S. 348, 355. 
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leading case, proposals were made and accepted by the Street 
Commissioner of San Francisco, in pursuance of an ordinance 
authorizing him so to do, for the improvement of certain streets ; 
a contract was entered into between the commissioner, profess- 
ing to act for the city, and the contractor; the work was done 
under the contract, measured by the city engineer, certified by 
him, and warrants were issued therefor, which were not, how- 
ever, paid, by reason of a lack of money in the city treasury. 
It seems that the street commissioner had no power to execute 
the contract unless thereto authorized by another ordinance, and 
none such was passed. The plaintiff brought an action against 
the city, framing his pleading so as to charge the city either 
(1) upon the contract, or (2) upon the warrants, or (3) upon 
the ordinance. It was held by Cope, J., that, although the 
contract was informal, yet the city having accepted the benefit 
of what the plaintiff had done under it in good faith, relying 
upon it as a valid contract, was estopped to repudiate its lia- 
bility under the same, and was bound to pay what was justly 
due thereunder, though there could be no recovery on the war- 
rants. His view was that the city was estopped to set up the 
invalidity of the contract by reason of having received the full 
benefit of it with the knowledge of its proper officers; in other 
words, that it was a case of ratification by receiving the benefit. 
While he strongly upheld in his opinion the doctrine that con- 
tracts may be implied in the case of a municipal corporation as 
well as in the case of an individual, yet he held that the plain- 
tiff’s right of recovery was limited to the amount named in the 
contract with legal interest; so that the recovery was had, even 
under his theory, upon the original contract, disregarding the 
warrants.! Mr. Justice Field (afterwards a justice of the Su- 
preme Court of the United States) concurred, but upon different 
grounds. He did not think that the doctrine of ratification, 
estoppel, or implied contract, applied so as to create a liability 
to pay for street improvements ; but he thought that there was 
in the particular case a valid though informal contract, and 
that there was a right to recover upon that contract, though not 
upon the warrants. He said: ‘*] have been thus explicit, 


! Argenti v. San Francisco, 16 Cal. 255, 273, 274. 
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because I do not consider that, independent of such contracts, 
any liability would attach to the city for the improvement of the 
streets. A municipal corporation can only act in the cases and 
in the mode prescribed by its charter; and for street improve- 
ments of a local nature, express contracts, authorized by ordi- 
nance, are necessary to create a liability. The doctrine of liabil- 
ity, as upon implied contracts, has no application to cases of this 
character. That doctrine applies to cases where money or other 
property of a party is received under such circumstances that 
the general law, independent of express contract, imposes the 
obligation upon the city to do justice with respect to the same. 
If the city obtain the money of another by mistake, or without 
authority of law, it is her duty to refund it, — not from any 
contract entered into by her on the subject, but from the 
general obligation to do justice which binds all persons, whether 
natural or artificial. If the city obtain other property which 
does not belong to her, it is her duty to restore it; or, if used 
by her, to render an equivalent to the true owner, from the 
like general obligation. In these cases she does not, in fact, 
make any promise on the subject, but the law, which always 
intends justice, implies one; and her liability, thus arising, 
is said to be a liability upon an implied contract; and it 
is no answer to a claim resting upon a contract of this 
nature, to say that no ordinance has been passed on the 
subject, or that the liability of the city is void when it ex- 
ceeds the limitation of $50,000, prescribed by the charter. The 
obligation resting upon her is imposed by the general law, and is 
independent of any ordinance and the restraining clauses of the 
charter. It would be, indeed, a reproach to the law if the city 
could retain another’s property because of the want of an ordi- 
nance, or withhold another’s money because of her own excess 
of indebtedness. In reference to money or other property, it is 
not difficult to determine in any particular case whether a liabil- 
ity with respect to the same has attached to the city. The money 
must have gone into her treasury or been appropriated by her: 
and when it is property other than money it must have been used 
by her, or be under her control. But in reference to services 
rendered, the case is different. Their acceptance must be evi- 
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denced by an ordinance to that effect. Their acceptance by the 
city, with the consequent obligation to pay for them, cannot be 
asserted in any other way. If not originally authorized, no 
liability can attach upon any ground of implied contract. The 
acceptance, upon which alone the obligation to pay could arise, 
would be wanting.”’ ! 

The Supreme Court of the United States restated its doctrine 
on this subject in the following language: ‘* According to many 
recent opinions of this court, a contract made by a corporation, 
which is unlawful and void because beyond the scope of its cor- 
porate powers, does not, by being carried into execution, become 
lawful and valid; but the proper remedy of the party aggrieved 
is by disaffirming the contract, and suing, to recover, as on 2 
quantum meruit, the value of what the defendant has actually 
received the benefit of.’’ * 

Reviewing the decisions on the doctrine of ultra vires with the 
exhaustive diligence which is his habit, Mr. Justice Gray restated 
the doctrine of the court thus: ‘*A contract ultra vires being 
unlawful and void, not because it is in itself immoral, but be- 
cause the corporation, by the law of its creation, is incapable of 


making it, — the courts, while refusing to maintain any action 
upon the unlawful contract, have always striven to do justice be- 
tween the parties, so far as could be done consistently with ad- 
herence to law, by permitting property or money, parted with 
on the faith of the unlawful contract, to be recovered back, or 


compensation to be made for it. In such case, however, the 
action is not maintained upon the unlawful contract, nor accord- 
ing to its terms; but on an implied contract of the defendant, 
to return, or, failing to do that, to make compensation for prop- 


1 Argenti v. San Francisco, 16 Cal. 
255, 282-283; this language, or portions 
of it, has been often quoted with ap- 
probation in the opinions of the high- 
est courts. 

2? Railway Companies v. Keokuk 
Bridge Co., 181 U. S. 371, 389; citing 
Louisiana v. Wood, 102 U. S. 294; 
Parkersburg v. Brown, 106 U. S. 487, 
503; Chapman v. Douglas County, 107 
U. 8S. 348, 360; Salt Lake City v. Hol- 


lister, 118 U. S. 256, 263; Pennsylvania 
R. Co. v. St. Louis &c. R. Co., 118 U. 
S. 290, 317, 318. The language above 
quoted was reaffirmed by the court in 
Central Transp. Co. v. Pullman's 
Palace Car Co., 139 U. S. 24, 59. In 
Hedges v. Dixon County, 150 U. S. 
182, 186, the same doctrine was re- 
stated and conceded in the opinion of 
the court, written by Mr. Justice 
Jackson. 
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erty or money which it has no right toretain. To maintain such 
an action is not to affirm, but to disaffirm the unlawful con- 
tract.’’ 

VI. ILLusrratTions OF THE ForEeGoING Doctrines. — A bet- 
ter understanding of the extent to which the courts have held 
municipal corporations to the obligation of doing justice by 
implying contracts where no express contract existed, will be 
obtained by examining the facts and holdings of several cases. 

Several towns in Vermont, including the towns of Sheldon and 
Fairfax, entered into a mutual arrangement for supporting 
together their respective paupers upon a farm purchased by 
them for that purpose, which farm was situated in the town of 
Sheldon. During the continuance of the arrangement, the town 
of Fairfax sent to the farm, to bé supported there, a pauper 
with his family who had become legally chargeable to Fairfax, 
but who had no legal settlement in the State. Subsequently, 
the towns, by mutual consent, terminated the joint arrangement; 
but the town of Fairfax wholly neglected to remove from the 
limits of the town of Sheldon the paupers which the town of 
Fairfax had sent to the poor farm there situated, but the pau- 
pers remained within the limits of the town of Sheldon and 
were supported by that town. It was held that the town of 
Sheldon might recover from the town of Fairfax the expenses 
so laid out in supporting the paupers, in an action of trespass on 
the case. Hall, J., in delivering the opinion of the court, said: 
‘*The duty of the town of Fairfax to take the pauper away 
when the temporary purpose for which he was sent was accom- 
plished, is necessarily implied from the contract between the two 
towns. And the town of Sheldon, having suffered injury by 
the breach of that duty, is entitled to compensation. 1 appre- 
hend there is no doubt but that, upon acknowledged legal prin- 
ciples, the plaintiff’s claim is well sustained. It rests upon the 
common doctrine that, when one party sustains an injury by the 
culpable misconduct or negligence of another, the party injured 
may recover compensation for it by an action on the case.’’? 
The same principle made a town liable to pay its road supervisor 


1 Central Transp. Co. v. Pullman’s 2 Sheldon v. Fairfax, 21 Vt. 102, 
Palace Car Co., 139 U. S. 24, 60. 106. 
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for the use of his tools in repairing a road, although it had 
made no express contract to do so.!. So where a pauper was 
chargeable to a township which was divided, it was held that the 
overseers of the poor of one of the new townships, which had 
maintained the pauper after the division, might maintain 
assumpsit against the overseers of the poor of the other town- 
ship, to recover a ratable portion of the expenses of his main- 
tenance.” 

In like manner, the city of Alton was required by its act of 
incorporation to provide for and take charge of all paupers 
within its limits. The plaintiff, after repeated applications to 
the city authorities to take charge of « certain pauper and main- 
tain him, supplied him with necessaries out of his own means, 
and brought an action against the city to recover the money so 
laid out and expended. The trial judge instructed the jury that 
the plaintiff could not recover unless the services were rendered 
in pursuance of an express contract with the city. This in- 
struction was held to be erroneous. In the view of the Supreme 
Court of Illinois, the plaintiff was entitled to recover what he 
had laid out and expended in assisting the pauper, on an implied 


assumpsit.? In an English case, frequently cited as authority in 
this country, it appeared that a pauper, being casually in the 
parish of A., met with an accident which disabled her, and 


which required immediate medical assistance. The constable of 
the parish improperly removed her to her own parish, which 
adjoined the one in which the accident took place, and sent for 
the surgeon of that parish to attend upon her. The surgeon 
attended upon her, and brought an action of assumpsit against 
the overseers of the poor of the parish of A., in which she had 
met the accident, and the Court of King’s Bench held that he 
was entitled to recover. The four judges of that court, pre- 


1 Gassett v. Andover, 21 Vt. 342. 

2? North Whitehall v. South White- 
hall, 3 Serg. & R. (Pa.) 117. 

8 Seagraves v. Alton, 13 Ill. 366 
(qualifying Rouse v. Peoria, 7 Ll. 99). 
Exactly to the same effect is Cincin- 
nati v. Ogden, 5 Oh. 28, and Eckman v. 
Brady, 81 Mich. 70. So, where the 


plaintiff maintained an indigent person 
chargeable to a certain county before 
he learned that the pauper was not 
chargeable: Mappes v. lowa County, 
47 Wis. 31. Contra, by force of a 
statute, McCaffrey v. Shields, 54 Wis. 
645. 
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sided over by Abbott, C. J. (afterwards Lord Tenterden ), de- 
livered separate opinions in support of the right of action. 
They reasoned that it was the duty of the parish officers of A., 
‘to have taken the pauper to the nearest covenient house in A., 
and to have provided medical assistance there, and that they 
could not, by improperly removing her to another parish, relieve 
themselves from the liability which the law had, in the first 
instance, cast upon them; and that they were therefore liable to 
pay the surgeon’s bill.? 

A man built a schoolhouse under a contract with persons 
assuming to act as a district committee, but who had no authority 
so to act. A district school was afterwards kept in the house by 
the direction of the school agent. This was held to be an accept- 
ance of the house on the part of the school district, binding 
the inhabitants to pay the reasonable value of the building, and 
an action of assumpsit for labor done and materials expended in 
building the same, was maintained against the school district.’ 

Outside of any contract or ordinance, the plaintiff furnished 
gas to the city of San Francisco to light its city hall and fire 
engine houses, and the gas was so consumed by or under the 
direction of the officers and agents. It was held that the city 
was liable for the property of the plaintiff so received from him 
and expended, and that a recovery therefor might be had on a 
common count in an action of assumpsit.* 

In a recent case in Alabama, the question was whether the 
city of Montgomery was bound, as upon an implied contract, 
to pay for extra lights which had been furnished to it by the 
defendant through a mutual misconstruction of the contract 
between the lighting company and the city. The court held 
that the failure of the company to make demand of payment for 
the extra lights for the space of four years was not conclusive 
of its purpose to furnish them without extra compensation, but 
was an evidentiary circumstance merely. But the court also 
held that, from the time when the mistake was discovered by the 


1 Tomlinson v. Bentall, 5 Barn. & 3 Gas Company v. San Fransisco, 9 
Cress. 738. Cal. 453. 

2 Abbott v. Third School District, 
7 Me. 96. 
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lighting company, and the company demanded either that the 
city would render extra compensation for the extra lights, or 
would designate which of the excessive number should be re- 
moved or discontinued, with which demand the city refused to 
comply, an implied contract arose, on principles of justice, to 
render compensation for the benefit which it had received from 
the use of them. Brickell, C. J., in writing the opinion of the 
court, quoted as the governing principle the following language 
of the Supreme Court of the United States: ‘* The obligation 
to do justice rests upon all persons natural and artificial; and if 
a county obtains the money or property of others without author- 
ity, the law, independent of statute, will compel restitution or com- 
pensation.’ And Brickell, C. J., added: ‘* With full knowl- 
edge that the lights were not furnished and maintained gratui- 
tously, that compensation for them was claimed, without making 
reasonable compensation, the defendant could not accept and 
retain the use and benefit of them. The law intervenes and 
implies a previous request and promise of reasonable compen- 
sation.’ 

In a case in New York closely analogous to this Alabama case, 
a water supply company had a contract with a village for operat- 
ing a system of water-works therein and for supplying the 
village with water for the extinguishment of fires, but no con- 
tract with it for supplying water for a public fountain, watering 
troughs, sprinkling wagons, etc. It nevertheless supplied the 
village and its inhabitants with water for these purposes for a 
period of three years. It was held that ‘‘the water was fur- 
nished by the plaintiff and accepted by the defendant during that 
time under circumstances in which the law will imply a contract 
to pay what the water was fairly and reasonably worth for the 
period.”’ 

Under a statute of Missouri the bonds of muncipalities of that 
State were not valid unless registered in a prescribed manner. 


1 Quoting this from Marsh v. Ful- 3 Port Jervis Water Co. v. Port Jer- 
ton County, 10 Wall. (U. 8.) 676, vis, 151 N. ¥. 111,117; s.c. 45 N. E. 
684; repeated in Louisiana v. Wood, Rep. 388; affirming s. c. 71 Hun 
102 U.S. 294. (N. Y.), 66. 

2 Brush Electric Light &c. Co. v. 

Montgomery, 114 Ala. 438, 447. 
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In order to avoid the effect of this statute, the city of Louisiana 
issued a series of bonds and fraudulently antedated them so as 
to make them show on their face that they were issued prior to 
the time when the statute took effect. They were sold to inno- 
cent persons, who had no knowledge of the fraud, but who 
relied upon the truth of the recitals of the bonds and were 
thereby led to believe that they were buying valid bonds. The 
proceeds of the sale were received by the city and were used for 
municipal purposes. Afterwards-the city repudiated the bonds. 
It was held that an innocent holder of them, or his assignee, was 
entitled to recover from the city in an action for money had and 
received, the money paid for the bonds, with interest; for, 
although the bonds themselves were invalid by reason of having 
‘been defectively executed, yet ‘* the obligation to do justice rests 
upon all persons, natural or artificial.”’ ! ; 

To the same effect is a decision of the Supreme Court of Wis- 
consin in a case which was an action in the nature of a common 
law action of assumpsit for money had and received, — that is to 
say, an action against the city of Kenosha to recover certain 
money paid to it for certain of its bonds which turned out to be 
worthless by reason of a want of power in the city to issue 
them. Thecourt held that the action would lie, and without any 
offer to return the worthless bonds. Cole, J., speaking for the 
court, said: ‘+ The city bonds, it appears, were void when the 
agents of the city sold them to the plaintiff. Is it just and 
equitable that the city retain the money which it has received for 
its own worthless bonds? The plaintiff took the bonds upon the 
presumption that they were valid securities and paid his money, 
or its equivalent, to the city for them. They turn out to be 
void for want of power on the part of the city to issue them; 
and he seeks to recover back the money paid, as upon a failure 
of consideration. Can he not recover the amount he has paid 
the maker of the bonds for its worthless paper? It seems to 
us unnecessary to go into the authorities on this question. 


1 Louisiana v. Wood, 102 U. S. 294. to account in equity for property it had 
See also Parkersburg v. Brown, 106 received in the transaction under 
U. 8. 487, where under similar facts, which it had issued the void bonds. 

a municipal corporation was compelled 
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Upon the ground, therefore, that the amount recovered was 
paid upon a consideration which has failed, we think the judg- 
ment right.’’! 

A. conveyed to a county in Nebraska a tract of land for a 
poor farm, under a contract as to the time of making the 
deferred payments, which contract was held to be ultra vires by 
the Supreme Court of Nebraska. In a suit in equity for a 
rescission, it was held that A. was entitled to a reconveyance of 
the land; and it was so decreed.? 

The city of Galveston had power to contract for the grading 
and paving of its streets, but whether it had the power to issue 
its bonds therefor, was disputed and not decided. It entered 
into a contract with the plaintiffs to grade and pave certain side- 
walks. The plaintiffs proceeded diligently with the execution 
of the contract, when, after a lapse of forty-six days, the city 
compelled them by force to desist. Thereupon the plaintiffs 
sued to recover damages for the breach by the city of the 
contract. It was held by the Supreme Court of the United 
States (reversing the court below) that they were entitled to 
recover. It was not deemed material to inquire whether the 
city had the power to issue the bonds, since no bonds had been 
issued and the plaintiffs were not suing on the bonds. In giving 
the opinion of the court, Mr. Justice Strong said: ‘‘ If it be 
conceded that the city had no lawful authority to issue the 
bonds described in the ordinance and mentioned in the contract, 
it does not follow that the contract was wholly illegal and void, 
or that the plaintiffs have no rights under it. They are not 
suing on the bonds, and it is not necessary to their success that 
they should assert the validity of those instruments. It is 
enough for them that the city council have power to enter into 
a contract for the improvement of sidewalks; that such a con- 
tract was made with them; that, under it, they have proceeded 
to furnish materials and do work, as well as to assume liabili- 
ties; that the city has received and now enjoys the benefit of 
what they have done and furnished; that for these things the 
city promised to pay; that, after having received the benefit of 


1 Paul v. Kerosha, 22 Wis. 266, 2 Chapman v. Douglas County, 107 
°72; 8. c. 94 Am. Dec. 598, U.S. 348, 
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the contract, the city has broken it. It matters not that the 
promise was to pay in a manner not authorized by law. If pay- 
ment cannot be made in bonds because their issue is ultra vires, 
it would be sanctioning rank injustice to hold that payment 
need not be made at all. Such is not the law. The contract 
between the parties is in force, so far as it is lawful. * * * 
Having received benefits at the expense of the other contracting 
party, it cannot object that it was not empowered to perform 
what it promised in return, in the mode in which it promised 
to perform.’’! 

A charitable corporation, in excess of its powers, received a 
sum of money on condition that it would return it if an addi- 
tional sum was not donated to it within a given time, which con- 
dition was broken. It was held that an action might be main- 


tained against the corporation on an implied promise to return 
it. In so holding, the court, speaking through Colt, J., said: 
‘*The money of the plaintiff was taken and is still held by the 
defendant under an agreement which, it is contended, it had 
no power to make, and which, if it had power to make, 
it has wholly failed on its part to perform. 


It was money 
of the plaintiff, now in the possession of the defendant, 
which, in equity and good conscience, it ought now to pay 
over, and which may be recovered in an action for money had 
and received. The illegality is not that which arises when a 
contract is in violation of public policy or of sound morals, and 
under which the law will give no aid to either party. The plain- 
tiff himself is chargeable with no illegal act, and the corporation 
is the only one at fault in exceeding its corporate powers by mak- 
ing the express contract. The plaintiff is not seeking to enforce 
that contract, but only to recover his own money and prevent 
the defendant from unjustly retaining the benefit of its own 


1 Hitchcock v. Galveston, 96 U.S. or of any statute prohibiting it, and 


341, 350, 351; citing State Board of 
Agriculture v. Citizens Street R. Co., 
47 Ind. 407, to the doctrine that, 
although there may be a defect of 
power in the corporation to make a 
contract, yet if the contract made by 
it is not in violation of its charter, 


the corporation has, by its promise, 
induced a party relying on the prom- 
ise, in execution of the contract, to 
expend money and perform his part 
thereof, the corporation is liable on 
the contract. 
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illegal act. He is doing nothing which must be regarded as a 
necessary affirmance of an illegal act.’’! 

A. erected a bridge for a county in Nebraska under an agree- 
ment that he should receive in part payment a sum of money, 
and, for the balance, 5,000 acres of land which the State had 
donated to the county for that purpose. The title to the land 
failed, by reason of the fact that the State had no title. It was 
held that the plaintiff was entitled to recover from the county 
the actual value of the bridge less the amount he had received 
from the county in money. The court proceeded on the ground 
that where a municipal corporation gets the money, property, or 
labor of an individual under a contract the consideration of 
which has failed, it is bound, on principles of natural justice, to 
restore it, and that an action will lie to compel the performance 
of this obligation.’ 

The city of Frankfort in pursuance of a resolution of its 
council, applied to the Frankfort Bridge Company, a private 
corporation owning a private bridge within the limits of that 
city, to know upon what terms the company would allow the 
city to extend its water pipes over its bridge. The company 
replied that the city might have this privilege for $50 a year. 
Thereupon the city, without any further resolution of its council 
or formal contract with the company, proceeded so to extend its 
water pipes. Upon this state of facts it was held that the bridge 
company was entitled to recover from the city, on an implied 
promise, what the service was reasonably worth.® 7 

Under an ordinance approved by its mayor, the city of San 
Francisco sold to various purchasers at auction, a quantity of 
land belonging to the city, known as “‘ the City Slip Property.” 
The ordinance was void because not passed by a majority of the 
Board of Assistant Aldermen required by the charter, and con- 
sequently the purchasers got no title. It was held that they 
might recover from the city, as upon an implied assumpsit, the 


1 Morville v. American Tract So- 2? Clark v. Saline County, 9 Neb. 
ciety, 123 Mass. 129, 187. This lan- 6516. 
guage was quoted with approval in 3 Frankfort Bridge Co. v. Frank- 
Chapman v. Douglas County, 107U.S. fort, 18 B. Monr. (Ky.) 41. 
348, 356. 
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money which they had paid to the city in fulfilling the terms of 
their purchase. A strong opinion was written by Mr. Justice 
Field, in which this language occurs: ‘‘ The liability of the city 
arises from the use of the moneys, or her refusal to refund 
them after their receipt. The city is not exempted from the 
common obligation to do {justice which binds individuals. Such 
obligation rests upon all persons whether natural or artificial. 
If the city obtain money of another by mistake, or without 
authority of law, it is her duty to refund it, from this general 
obligation. If she obtain other property which does not belong 
to her, it is her duty to restore it, or, if used, to render an equiv- 
alent therefor, from the like obligation.’ The legal liability 
springs from the moral duty to make restitution. And we do not 
appreciate the morality which denies, in such cases, any rights to 
the individual whose money or other property has been thus 
appropriated. The law countenances no such wretched ethics; 


1 Citing at this point Argenti v. San 
Francisco, 16 Cal. 255, 282. 

2 Pimental v. San Francisco, 21 Cal. 
352, 361-362. In Satterlee v. San 
Francisco, 23 Cal. 315, the same result 
was reached on the same facts. In 
Grogan v. San Francisco, 18 Cal. 590, 
a similar recovery was affirmed, based 
upon the same state of facts, but the 
decision is not based upon any satis- 
factory grounds. In McCracken v. 
San Francisco, 16 Cal. 591, Mr. Chief 
Justice Field and Mr. Justice Cope 
differed on the question whether the 
plaintiff, in order to recover the pur- 
chase money thus laid out in purchas- 
ing land from the city under the same 
void ordinance, was not bound for- 
mally to reconvey the land to the city. 
Mr. Justice Cope took the view that 
he was, and the plaintiff elected to 
take judgment in accordance with this 
view and on this condition. In Herzo 
». San Francisco, 38 Cal. 134, there is 
a miserable decision based upon the 
*« wretched ethics ’? denounced by Mr. 
Justice Field in the foregoing language, 


its command always is to do justice.”’ ? 


in which, in the very face of all these 
decisions, a contrary judgment ren- 
dered on the same state of facts is 
affirmed. As in the former cases, the 
purchaser of the property sold by the 
city under the void ordinance, lost 
both his title and his money, and, on 
the other hand, the city got both the 
money and the land. This miserable 
result, so outrageous to the ordinary 
sense of justice, was reached on the 
view that, as the act was ultra vires, 
the city did not, in theory of law, get 
the purchase money, —only the city 
officials got it — yes: the court apply- 
ing the antiquated doctrine that when- 
ever an act is ultra vires, it is not the 
act of the corporation, but only the act 
of the officer or of the agent. This 
wretched decision, pronounced after 
Mr. Justice Field had left the Supreme 
Bench of California to take his seat on 
the Supreme Bench of the United 
States, did not profess to overrule the 
former decisions, but only to distin- 
guish them. 
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In Indiana, it was lately held that an action will lie against a 
school township, by the board of school commissioners of a 
city located within the limits of such school township, to recover 
moneys accruing from a tax on dogs, which the trustee of the 
school township has lawfully received and appropriated to the 
maintainance of the public schools of the township. In so 
holding, the court, speaking through Jordan, J., said: ‘+ If ap- 
pellant, a public corporation, invested under the statute creating 
it with the power to sue, and also liable to be sued, has received 
money belonging to and due the relator, which has been legiti- 
mately expended as alleged, for the use and benefit of its public 
schools, — then the law imposes on it the duty to refund such 
money. Such duty arises out of the general obligation which 
the law exacts in the interest and support of justice ; and this 
rule is applicable alike to individuals and corporations, private 
or public.’ 

So, where a county had, without legal right, received a por- 
tion of the public taxes belonging to another county, the latter 
might maintain an action against the former to recover the same 
as so much money had and received to the plaintiff’s use.?_ So, 
a county may maintain against a city a similar action to recover 
the amount of fines and forfeitures imposed and collected by 
justices of the peace, of the city, whether imposed for a viola- 
tion of the laws of the State or of the ordinances of the city, 
which fines, under the law, should have been paid into the county, 
instead of the city treasury.® 

So, where a fund derived from taxes levied for school pur- 
poses and lawfully belonging to a school town, has been directed 
and appropriated to the use of the school township, an action 
will lie in behalf of the town against the township to recover 
the money so directed, and resort need not be had to mandamus.‘ 
So, where the town trustee has in his hands funds derived from 


1 Center School Twp. v. State, 150 3 Los Angeles County v. Los 
Ind. 168, 171; s. c. 49 N. E. Rep. 961. Angeles, 65 Cal. 476, 480; citing 
For analogy, see Merrill v. Marshall Argenti v. San Francisco, 16 Cal. 
County, 74 Iowa, 24, 28; Hohl v. 255. 

Westford, 33 Wis. 323. 4 Jefferson School Twp. v. Worth- 

2 Colusa County v. Glenn County, ington, 5 Ind. App. 586. 

117 Cal, 434. 
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a dog tax which he refuses to apply to the payment of the just 
claims of the owner of sheep which have been killed by dogs, as 
he is required to do by statute, an owner of sheep so killed may 
maintain an action against the town for the value of the sheep.! 

So, in Vermont, where fines collected by a justice of the peace 
under a statute relating to the sale of intoxicating liquors, had 
been paid to the treasurer of a village, instead of the treasurer 
of the State, to which such fines lawfully belonged, — it was 
held that the State might maintain an action of general assumpsit 
against the village to recover the same. To the objection that 
there was no privity between the State and the village, Rowell, 
J., said: **In order to maintain this action, there need be no 
privity between the parties, nor any promise to pay, other than 
what arises and is implied from the fact that the defendant has 
money in his hands belonging to the plaintiff that he has no 
right conscientiously to retain. In such a case the equitable 
principle on which the action is founded implies the promise. 
When the fact is found that the defendant has the plaintiff’s 
money, if he can show neither a legal nor an equitable ground 
for keeping it, the law creates the privity and the premise.? 

A. obtained a liquor license, the money paid therefor going 
into the treasury of the school district, as required by the statute 
law. After he had complied with its terms and enjoyed it for 
some time, it was revoked and canceled. It was held that he 
was entitled to maintain an action in the nature of assumpsit 
against the school district for so much of it as had not been 
earned. The action was held to proceed upon the principle that 
the school district had obtained money of the plaintiff which, ex 
aequo et bono, it ought to refund.* 

So, if the prudential committee of a school district in Ver- 
mont furnishes wood to the district, it seems that he may recover 
therefor in assumpsit on the common counts.‘ 

So, if a member of a school committee in that state boards 


1 Shelby Twp. v. Randles, 57 Ind. Neb. 857; s. c. 71 N. W. Rep. 728; 


390. citing School District v. Saline 
-2 State v. St. Johnsbury, 59 Vt.332, County, 9 Neb. 403. 
337. 4 Norton v. Tinmouth School Dis- 


8 School District v. Thompson, 51 trict, 37 Vt. 521. 
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the teacher during a term of school, he may recover from the 
district the reasonable value of such services, on a quantum 
meruit or valebat.* 

So, the law will imply a promise on the part of a school dis 
trict to pay a prudential committee for boarding the teacher, 
although such committee may not have been legally elected to 
the office, provided he has acted in good faith as such officer.” 

Certain contractors agreed with a city to construct and equip 
a system of water works for the city, having a capacity of 
250,000 gallons of water per day. The water works which they 
constructed under the contract were capable of supplying no 
more than 50,000 gallons per day. This was held not to bea 
compliance with their engagement on the part of the contractors, 
and they could not hence recover the contract price. Neverthe- 
less, the city, having received the water works so constructed, 
became liable to the contractors for the reasonable value thereof, 
subject to a counterclaim on the part of the city for damages 
for a breach of their contract.’ This will be recognized as an 
application of the law, constantly applied by many courts, with 
reference to building contracts between private parties. 

A water supply company contracted with a borough to fur- 
nish an adequate supply of water to the borough and its inhabi- 
tants, the water to be drawn from springs on certain designated 
lands. It turned out that not enough water could be drawn from 
that source to supply the borough. It was held that the city 
was liable in assumpsit for the amount which was furnished and 
used, the contract being divisible.‘ 

So, where a plaintiff advanced money to a township trustee 
to enable him to complete a suitable school house, of which the 
town was in need, the trustee not having funds in his hands to 
enable him to complete the same, and the money was actually 
applied to the purpose, it was held that the township was liable 
to the plaintiff for the money so advanced. So, where money 


1 Brown v. School District, 55 Vt. * United States Waterworks Co. v. 

kb Du Bois, 176 Pa. St. 439; 8. c. 35 Ati. 

2 Rowell v. School District, 59 Vt. Rep. 351. 

658. 5 Bicknell v. Widner School Twp., 
8 Sherman v. Connor, 88 Tex. 35. 73 Ind. 501. 
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was loaned to a township trustee and applied to the liquidation 
of the lawful indebtedness of the township ;' and this although 
the trustee embezzled the money.? 

So, a mortgagor may maintain an action for money had and 
received, against a county, to recover a sum unlawfully paid by 
the sheriff to the county, as fees accruing from the amount bid 
at a foreclosure sale under the mortgage, the same being a sur- 
plus which it was the duty of the sheriff to pay over to the 
judgment debtor, the mortgagor.® 

VII. InvotuntaRyY PayMENTS MADE TO MounicipaL Corpo- 
RATIONS ARE SO RECOVERABLE. — Thus, if a city exacts from a 
consumer of its water an illegal rate, and, in order to prevent 
the water being turned off, he pays it, this is deemed an invol- 
untary payment, and he may recover it back from the city in an 
action in the nature of assumpsit for money had and received.‘ 
So, where payment is made of a license tax exacted by a 
city under a void ordinance, to avoid a threatened arrest, it is 
not deemed a voluntary payment, but may be recovered back 
in an action at law;* and so of the payment of an illegal tax 
to a municipal corporation under any circumstances not making 
it, in theory of law, a voluntary payment.’ So, in New York, 
where a landowner pays an illegal assessment laid against his 
property for municipal improvements, after a proceeding has 
been instituted by the city to collect the assessment by a sale 
of his property, the payment is not deemed to be voluntary, but 
he may maintain an action to recover back the money so paid.’ 

VIII. Distinction Between Money or OTHER PROPERTY 
RECEIVED BY A MunicrpaL CoRPORATION AND SERVICES REn- 
DERED TO 1T.— With reference to the liability of a municipal 


1 First Nat. Bank v. Union ‘School 
Twp., 75 Ind. 361. 

2 Killian v. State, 15 Ind. App. 261. 

3 Soderberg v. King County, 15 
Wash. 194; s. ¢. 33 L. R. A. 670; 15 
Pac. Rep. 785. 

4 Westlake v. St. Louis, 77 Mo. 47; 
St. Louis Brewing Asso. v. St. Louis, 
140 Mo. 419. 

5 Neumann v. LaCrosse, 94 Wis. 103. 

6 Judd v. Fox Lake, 28 Wis. 583, 


587; Parcher v. Marathon County, 52 
Wis. 388; Ruggles v. Fond du Lac, 53 
Wis. 436. Quite to the same effect 
and doctrine are Gebhart v. Saunders 
[1892], 2 Q. B. 452, and Andrew ». St. 
Olave’s Board of Works [1898], 1 Q. 
B. 775; s. c. 78 L. T. Rep. 504; 67 L. J. 
Q. B. [N. 8.] 592. 

7 Poth v. New York, 151 N. Y. 16; 
Bruecher v. Port Chester, 101 N.Y. 240; 
Vaughn v. Port Chester, 135 N. Y. 460. 


{ 
| 
if 


LIABILITY OF MUNICIPAL CORPORATIONS. 727 


corporation as upon an implied contract, a distinction has been 
taken between the case of money or property acquired by the 
municipal corporation under such circumstances that it ought 
to be restored by it or compensation made therefor, and the case 
where services are voluntarily rendered to the corporation. In 
the former case, the law raises the duty of restoration or of 
compensation; in the latter case the law does not raise such a 
duty unless there has been an acceptance of the services by the 
corporation; and, in general, this acceptance can only take 
place by formal corporate action,— either by an ordinance 
passed by the governing legislative body, or by the formal 
action of the officers of the corporation thereto duly author- 
ized.!_ This principle has been applied so as to hold that, where 
a contract is made with a city for the erection of a public im- 
provement or utility, such as a system of water works, and 
bonds are issued therefor in excess of the amount of indebted- 
ness which the city is allowed to incur under the constitution of 
the State, no recovery can be had on the bonds, although the 
city is at the time enjoying the possession and use of the water 
works for which the bonds are issued. But whether the city is 
bound to make restitution of the sum which its authorized 
agents may have received from a sale of the bonds was not 
decided, because the question did not arise in the case.2?_ The 
same was held where a bridge was built by a city under a con- 
tract which had the effect of creating a debt in excess of the 
limit which, under the constitution of the State, the city was at 
liberty to contract. Nor, in the view of the court, could there be 
any implied contract in such a case; since the law will not imply 
a contract where it prohibits an express contract from being 
made.® 

On this last proposition the decision is unsound, being contrary 
to the decisions of the Supreme Court of the United States and 
the Supreme Courts of many of the States, which hold municipal 
corporations bound to restore what they have received through 


1 See to this general effect, Argenti 278,293. Compare Vogt v. Milwaukee, 
v. San Francisco, 16 Cal. 255, 283, per 99 Wis. 258. 
Field, C. J. 3 Berlin Iron Bridge Co. v. San 
2 Buchanan v. Litchfield, 102 U.S. Antonio, 62 Fed. Rep. 882. 
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the issuing of void municipal bonds, — decisions which have been 
already referred to. One of the Appellate Divisions of the 
Supreme Court of New York also reached the contrary conclu- 
sion that, in such a case, the contractor can maintain an action 
against the municipal corporation to recover the reasonable value 
of extra work done upon a public contract, which work was 
rendered necessary and ordered by the municipal officers in 
consequence of an unforeseen emergency.! 

IX. DisTIncTION BETWEEN THE LiaBILITY OF A MUNICIPAL 
CorporaTION FOR ULTRA VirEs Torts AND UPON ULTRA VIREs 
Contracts. — The Supreme Court of the United States has 
decided that, although a municipal corporation may have had 
no power under its charter, to engage in the business of distill- 
ing spirits, yet if it did engage in that business, it was bound to 
pay the tax imposed by the United States under the Internal 
Revenue Law. Mr. Justice Miller concluded the opinion of the 


court with the following observations: ‘‘ It remains to be ob- 
served that the question of the liability of corporations on con- 
tracis which the law does not authorize them to make, and which 
are wholly beyond the scope of their powers, is governed by a 


different principle. Here the party dealing with the corporation 
is under no obligation to enter into the contract. No force, or 
restraint, or fraud, is practiced on him. The powers of these 
corporations are matters of public law open to examination, 
and he may and must judge for himself as to the power of the 
corporation to bind itself by the proposed agreement. * * * 
But, even in this class of cases, the courts have gone a long way 
to enable parties who had parted with property or money on the 
faith of such contracts, to obtain justice by the recovery of the 


1 Abells v. Syracuse, 7 App. Div. 
(N. Y¥.) 501; s. c. 40 N. Y. Supp. 238. 
A city cannot be charged, as upon an 
implied assumpsit, or for negligence in 
failing to provide, in an ordinance for 
the paving of a street, for the collec- 
tion from a street railway company 
occupying the street, of a part of the 
cost of such paving, under an ordi- 
nance granting a right of way to the 


company providing that it shall pave 
between the rails and two feet on the 
outside, where the city charter pro- 
vides that the city shall not be liable 
under any circumstances in such man- 
ner, and the defect in the ordinance is 
clear to the contractor at the time it 
is made: Barber Asphalt Pav. Co. v. 
Denver, 67 Fed. Rep. 65. 
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property or manny queneny: or as money had and received to 
the plaintiff’s use.’ 

X. Warvine tHE Tort anv Sune Assumpsit. — There can 
be hardly any doubt that, where the rule of procedure in the 
particular jurisdiction allows the plaintiff, in the case where his 
money or property has been tortiously taken by an individual, to 
waive the tort and sue in assumpsit, this remedy is equally avail- 
able where the defendant is a municipal corporation, especially 
in view of the fact that this rule of procedure is beneficial, rather 
than prejudicial, to the defendant.” 

In fact, in the few cases in which the question has been 
mooted, it seems to have been uniformly held that the same rules 
of procedure apply in actions against municipal corporations as 
in actions against individuals.* 

The Supreme Court of the United States have held that a 
municipal corporation, having the right to sue and be sued, is 
subject to the ordinary rules that govern in procedings between 
private persons.‘ In California it was held that a judgment 
by default may be taken against a municipal corporation upon 
the common counts, in an action under the code in the nature 
Baldwin, 


of assumpsit, the same as against a natural person. 


1 Salt Lake City v. Hollister, 118 
U. 8. 256, 263; citing Thomas v. Rail- 
road Co., 101 U. S. 71; Louisiana v. 
Wood, 102 U. S. 294; Chapman v. 
Douglas County, 107 U.S. 348, 355. 

2 See, for example, Norden v. Jones, 
33 Wis. 600, 604-608, where the pro- 
priety of this rule of procedure, even 
under the modern codes, is sustained 
with great force of reasoning by Dixon, 
C. J., and shown to be more beneficial 
to the defendant than the opposite 
rule. See also the following cases in 
that State, where the rule was applied: 
Grannis v. Hooker, 29 Wis. 65; Walker 
v. Duncan, 68 Wis. 624; Lee v. Camp- 
bell, 77 Wis. 840; Elliott v. Jackson 
3 Wis. 649; Smith v. Schulenburg, 34 
Wis. 41, 50; Western Assurance Com- 
pany v. Towle, 65 Wis. 247. In the 


following cases the Supreme Court of 
Wisconsin applied it in actions against 
private corporations: Wells v. Amer- 
ican Express Co., 49 Wis. 229; Gra- 
ham v. Chicago &c. R. Co. 53 Wis. 
473. In the following case such an 
action was sustained to enable the 
plaintiff to recover back from a mu- 
nicipal corporation money which had 
gone out of his pocket and into 
its coffers through the purchase by 
him, in good faith, of its void bonds: 
Paul v. Kenosha, 22 Wis. 266; s. c. 94 
Am. Dec. 598. ; 

3 Hunt v. San Francisco, 11 Cal. 
250, 258; Gas Co. v. San Francisco, 9 
Cal. 458, 467. 

4 Metropolitan R. Co. v. District of 
Columbia, 182 U.S. 1, 9. 
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J., speaking for himself and Field, J., on this subject, said: 
‘© We have held that the common counts, in the usual form 
adopted under the old system of pleading, are good in actions 
against private persons; * * * and we cannot see either the 
necessity or propriety of holding a different rule in respect to 
corporations of whatever kind. The rules of pleading are gen- 
eral. They were designed to embrace all persons, natural or 
artificial, capable of suing or of being sued. No exception is 
made of corporations by the statute, and we have no authority 
to interpolate any upon our system. If we were to make excep- 
tions in their favor in the rules of pleading, we do not see why we 
might not, with the same propriety, make similar exceptions in 
the rules of evidence. This would be to break the harmony of 
the system and to exercise legislative functions.”’ ! 


Seymour D. THompson. 
35 Nassau STREET, NEW YORK. 


1 Hunt v. San Francisco, 11 Cal. 250, 258. 


THE STATE PUNISHMENT OF CRIME. 


THE STATE PUNISHMENT OF CRIME.! 


When I had accepted the invitation with which you have 
honored me, it was with no little anxiety that I proceeded to 
the choice of a subject for my address, although I felt assured 
beforehand of the courteous indulgence of my audience, and | 
was much eased in mind, when your distinguished president, the 
American Ambassador in London, upon my telling him that I 
proposed to devote my paper to the ‘*State Punishment of 
Crime,’’ was pleased very warmly to approve. 

I have taken this subject for several reasons. In the first 
place it is one to which, in its practical bearings at any rate, 
every judge gives of necessity much careful study. In the 
second place, it is one of such deep and abiding interest to 
all members of a civilized community, that he who discourses 
on it earnestly will, I feel sure, be forgiven in respect of any 
literary imperfection. Thirdly, I knew that in parts of this 
great country the treatment of convicts has in a very remark- 
able manner engaged public attention, and has been made the 
field of bold, elaborate, and, as I trust, very fruitful experiment. 
I greatly hope that, before my too short stay here has ended, I 
shall have had the opportunity of visiting two at least of the 
institutions where the experiments are being carried on. I have 
already had the pleasure of visiting the great Reformatory at 
Concord. 

Lastly, while no one hails more joyfully than I the prospect of 
advance and improvement in the administration of the criminal 
law, I am constrained by much that I hear and read nowadays 
to deem it not inopportune, before a great assembly of men 
who must possess a powerful influence without as well as within 


1 Being the address of the Hon. Sir of the English High Court of Justice, 
William Rann Kennedy, one of the before the American Bar Association 
Justices of the Queen’s Bench Division at Buffalo, N. Y., on August 29, 1899. 
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the profession of the law, to urge the importance of steadfastness 
in upholding throughout every change, a right idea of the pun- 
ishment of crime. 

The term ‘‘crime,’’ in its widest signification denotes every 
act or omission which is punished by the law. Some of the 
things which the law enjoins or prohibits under pain of punish- 
ment bear in themselves no essential relation to morality. Such, 
for example, are some matters of State regulation in regard to 
public order, health, highways, and revenue. Disobedience to 
the law in these matters is immoral only because it is morally 
wrong to break the positive law of the country in which we are. 
As to this kind of ‘‘ crime ’’ I desire to make only a few remarks 
before passing away from it. I think it would be desirable, 
although probably it would now bé difficult, to create in the 
language of the law a classification of crime which would point- 
edly distinguish punishable acts which are essentially immoral 
as well as illegal, from punishable acts which are immoral only 
in so far as they involve violation of our duty to obey the law of 
our country. 

The division of indictable ‘‘crime’’ in English law, into 
‘* felonies and misdemeanors’’ does not represent, and did not 
arise from any purpose to represent, any such classification. 
Some misdemeanors (such, e. g., as the crime of obtaining 
‘money by false pretenses ) are as essentially immoral acts as any 
felony.”’ 

The French classification of ‘* contraventions,’’ ‘‘ delits,’’ and 
‘* crimes,’’ is an effort to effect that which I desire. I say I 
desire it, because it appears to me that to include under one 
comprehensive title of ‘* criminal’’ the man who refuses to 
serve the office of petty constable, and the man who debauches 
a child of 14 years of age, must tend, by the obliteration of 
moral distinctions, to dull the proper sensitiveness of the public 
conscience. Theterms crime ’’ and ‘‘ criminal ’’ ought, I sug- 
gest, technically as well as in popular language to ‘‘ connote,’” 
as the late Mr. Justice Stephen puts it, ‘* guilt of a more serious 
character than that which is involved in a mere infringement of 
the law as defined by Austin.’’ Fora similar reason the State 
should, I think, be chary of additions to the criminal law, in- 
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volving the use of criminal procedure, in order to enforce arbi- 
trary though doubtless wholesome rules of civic conduct. 

I agree in his remark, upon this point, with M. Louis Proal, 
President of the Court of Appeal at Riom, in his work ‘ Le 
Crime et la Peine,’’ published this year at Paris, —a work to 
which I desire to express my sense of obligation, — when he 
writes — 

‘¢ J’estime que le legislateur doit étre sobre d’incriminations 
nouvelles, que la sanction penale ne doit étre édictée que lorsque 
l’interét social a sauve-garder est important, et qu’il ne peut pas 
étre suffisament protegé par le sanction civile.’’ ? 

On the other hand, where an act is immoral and injurious, the 
State may do a good deal towards stimulating and maintaining a 
healthy public sentiment of detestation, by affixing to it the 
infamy of crime, as, for example, in the case of corrupt practices 
at elections. 

My chief purpose, however, to-day, is to submit to you some 
observations respecting the principles and the practice of the 
punishment of conduct which is essentially immoral as well as 
illegal — the criminal conduct which peoples our prisons and 
reformatories. In their condemnation of this, morals and law 
are absolutely harmonious, although the sphere of law and the 
sphere of morals are not identical in extent. With the concep- 
tion of wicked intents or wicked desires, not manifested in action, 
the criminal law has no concern. ‘* It can be applied,’’ in the 
language of Mr. Justice Stephen, ‘‘ only to definite overt acts or 
omissions capable of being distinctly proved, which acts or omis- 
sions inflict definite evils either on specific persons or on the 
community at large.’’ 

The operation of the criminal law is, indeed, narrower even 
than this sentence would indicate. The punishment of the 
definite and socially injurious acts of the adulterer and the 
profligate (except where female childhood has to be protected) - 


1 Pp, 498. only where the social interest which. 
2«T hold that the legislature has to be protected, is important and 
ought to be very careful inaddingto cannot be sufficiently guarded by the 
the list of criminal offences; that the civil sanction.” 
penal sanction ought to be enacted 
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is in our system left to the lash of the individual conscience and 
the censure of public opinion. Nevertheless, according to Ben- 
tham’s image, although the circles of law and morals are not 
conterminous, they are concentric. Legal responsibility has its 
basis in moral responsibility. The righteousness of the punish- 
ment of crime depends upon the moral culpability of the crimi- 
nal. ‘* You can never separate the idea of right and wrong 
from the idea of punishment, without an infinite degradation of 
the latter conception.” The freedom of the will, the liberty 
of choice between right and wrong, the spiritual power of resist- 
ing and controlling impulses to greed and violence and lust are 
immortal truths which gird justice with the sword. For the 
idiot and the insane — because they lack such liberty and 
power — that sword remains within its sheath. There is, no 
doubt, a comparatively modern school of ‘ Criminal Anthro- 
pology’’ which teaches a different doctrine. Its adherents 
hold, apparently, that moral liberty has no existence and that a 
moral evil is the result of physical fault. The criminal is, ap- 
parently, to be treated as the hopeless product of bodily anoma- 
lies — the doomed inheritor of a cerebral mechanism which must 
work evil — or the victim of ‘‘ atavism’’ the supposed recrudes- 
cence of the wickedness of a prehistoric or even prehuman 
ancestor. We are given imposing classifications of criminals 
into ‘* curable criminals ’’ and ‘‘ incurable criminals,’’ or into 
““born criminals ’’ and occasional criminals ’’ and ‘ criminals 
through passion.”’ 

These theories, however unquestionable the learning and the 
ability which have been enlisted in their support, appear to me 
to be as unsound as they would be unsafe if put in practice. 
‘*Le monde morale s’écroule si la liberte est une illusion.’’? 

They spring, I venture to think, from a partial and imperfect 
view of humanity; from an exclusive, or almost exclusive, con- 
sideration of its physical side. I attribute the vogue which they 
have gained, in large measure, to the curious co-operation of 
certain modern forces: on the one hand, the materialistic trend 


1 The Rt. Hon. Sir E. Fry on 2 «¢The moral world falls to pieces, 
inequality in Punishment. TheNine- if liberty is an illusion.” Proal, Le 
teenth Century, 1883, p. 528. Crime et la Peine, p. 15. 
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which .the wondrous achievements of science in this century 
have given to thought, and the attractiveness which these achieve- 
ments have lent to speculations which come to us in the garb of 
science; on the other hand, the development of humanitarian- 
ism, spurred to a sometimes immoderate zeal in finding excuse 
for crime by a righteous aversion to the indiscriminate severity 
of a by-gone age. 

But, indeed, the evidential value of the phenomena upon which 
these theories have been built appears to me to be, according 
to the judgment of highly competent critics, to be open to 
most serious question. A catalogue of contradictory views will 
be found in the sixth chapter (entitled ‘‘ Le Contradizioni 
dell’ Antropologia Criminale’’). Of the first volume of Dr. 
Napoleone Colajanni’s book ‘La Sociologia Criminale ’’ 
(Cantania, 1889). 

Whilst I was writing this paper, I received from a friend who 
is a great authority on all matters connected with the brain, 
this interesting statement: ‘‘ In regard to the existence of any 
special characteristics of the brain of habitual criminals, you 
doubtless know the statements of Professor Benedikt, viz.: that 
the brains of habitual criminals are characterized by a defective 
gyrus development, and by a tendency of the main fissures to 
become confluent, instead of remaining, as in the normal brain, 
more or less independent of each other. He also professes to 
have discovered in the specimens of criminal brains examined by 
him a retrograde type, that is, that they exhibit many anatomical 
features which belong to the lower mammals, and which are not 
present in the normal human brain. Professor Benedikt’s state- 
ments have been criticised adversely by many subsequent enquir- 
ers, amongst others by Professor Donaldson of America, and, 
in particular, by Professor Lucchini of Parma, who has made 
a most exhaustive and elaborate examination of the brains of 
criminals (Cervelli di Dilinquenti, Parma, 1895). The only 
thing, I think, which appears to be well established is, that more 
anomalies are found in the brains of habitual criminals than in 
those of normal individuals; but there does not appear to be any 
constant feature which distinguishes the criminal from the nor- 
mal brain, or any configuration or characteristic which indicates 
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a disposition to any particular form of crime. I should myself 
be inclined to think that the habitual criminal is the resultant of 
a great many factors rather than the necessary consequence of 
any specific cerebral configuration.’’ 

I read lately a very suggestive pamphlet of Dr. Austin Flint, 
of New York, published at Concord in 1895. This is a reprint 
of an address delivered by him as President to the New York 
State Medical Association. I venture respectfully to dissent 
from some of the learned writers opinions and inferences. 
But, at page 13, he concludes a criticism of the Lombrosist 
doctrine that a criminal without certain physical abnormalities 
is not a born criminal, with the assertion that physical abnor- 
malities even with criminal ancestry, are never in themselves 
absolute evidence of criminality; and then, in two admirably 
terse and clear sentences, he proceeds to demolish (as it seems 
to me) the evidential basis of the theories to which I have 
referred : — 

‘**The weakness in the position that there are any physi- 
cal tests for criminality is twofold. There is no fixed normal 
standard of comparison; and the exceptions in which physical 
peculiarities assumed to be characteristic of criminality exist in 
normal individuals are very frequent.’’ 

Surely the truth is that, while it may be supposed that there 
are physical influences, such as the still obscure and mysterious 
operation of heredity, which may affect the human tempera- 
ment, a sane man is not merely a collection of organs of which 
thought, feeling, and will are some of the functions, but is an 
intelligence with organs; a composite being, in whom spirit, soul 
and body act and react upon each other, but who is capable of 
moral choice and self-control; for whose criminal wrong-doing, 
Justice, while she gives due weight in the degree and mode of 
punishment to every proved circumstance of extenuation, such 
as is found, sadly often, in the bad social environment of the 
criminal, can never accept a plea of irresponsibility. The ancient 
wisdom of the son of Sirach appears to me to be true wisdom 
still: ‘* He (the Lord) Himself made man from the beginning 
and left him in the hand of his own counsel. If thou wilt, 
thou shalt keep the commandment; and to perform faithfulness 
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is of thine own good pleasure. Before man is life and death: 
and whichsoever he liketh, it shall be given him.’’? 

‘*’Tis in ourselves,’’ says Shakespeare by the mouth of Iago, 
‘*that we are thus or thus. Our bodies are gardens, to the 
which our wills are gardeners; so that, if we will plant nettles 
or sow lettuce; set hyssop, and weed up thyme; supply it with 
one gender of herbs, or distract it with many; either to have it 
sterile with idleness, or manured with industry; why, the power 
and corrigible authority of this lies in our wills.’’ ? 

What then is the central, the dominant idea of the State 
Punishment of Crime? Certainly it is not revenge. I cannot 
accept Dr. Flint’s assertion, in the pamphlet already mentioned, 
that the existing system of criminal law is based upon the 
ancient idea of vengeance and retaliation. It is true, I suppose, 
as a matter of ancient history that the institution of chastise- 
ment solemnly and deliberately adjudged and inflicted upon the 
wrong-doer by the sovereign power of the community, was, in a 
sense, the outcome as well as the supplanter of the savage and 
irregular reprisals which had before been wreaked by the injured 
party himself, or by his familyor clan. Perhaps a trace of this 
source of punishment still lingers in what has been called the 
litigious form of our criminal procedure. But, whilst revenge 
may have been historically the parent of punishment, yet ‘* pun- 
ishment by its transfer from the injured party to the judge has 
struck a deeper and a purer spring of righteousness in man’s 
nature and now draws from it alone its true supply.’’® 

Is, then, the central and dominant idea of punishment the 
reformation of the criminal? Is it the prevention of the repeti- 
tion of his crime by him? Is it the prevention of the commission 
of crime by others, either directly through the deterrent effect of 
the example of his punishment, breeding in them fear of the like 
pain if they commit the like crime, or indirectly, through the 
creation, in the public mind, of an abhorrence of the act which, 
if proved, subjects the doer to open shame? 

The ‘preventive’’ principle has been put forward as the 


1 Ecclesiasticus, C. 15 Vss., 14, 15, 5 Rt. Hon. Sir E. Fry, “ Inequality 
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2 Shakespeare, Othello, Act 1, Sc. 3. tury, 1883, p. 522. 
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governing principle by great thinkers such as Paley, Bentham, 
and Brougham. Its assertion from the bench in old days is well 
illustrated by the story told by my friend Sir Harry Poland in an 
article written by him in the New Review, June, 1893, p. 628. 
A horse stealer, on being asked what he had to say why judgment 
of death should not be passed upon him, said it was hard to hang 
aman for only stealing a horse. The judge replied ** Man, thou 
art not to be hanged only for stealing a horse, but that horses 
may not be stolen.’’ 

The reformatory principle is a younger claimant of suprem- 
acy. It has emerged into prominence in quite modern times, 
through the spread of the philanthropic spirit, and an increased 
belief both in the potency of education as a purifying and 
elevating force, and in the duty of the collective whole, which 
we call the State, to look to the well-being of the less fortunate 
amongst the units which compose it. 

There can be no question, I think, that both reformation and 
prevention are principles which, in regard alike to mode and 
extent of punishment, properly have an important place in the 
consideration of the statesman who frames penal legislation and 
of the judge when he is meting out punishment in the particu- 
lar case. But the root idea, the governing principle, of the 
punishment of crime, is neither the reformation of the criminal 
nor the prevention of crime. It is the fitness of suffering to 
sin — the relation which ought to exist between wickedness and 
pain. ‘*We must try,’’ says Sir Edward Fry, writing on 
‘¢ Inequality in Punishment,’’! *‘ to get some answer to the 
question which lies at the bottom of the fact of punishment at 
all, viz.: Why do we strive to associate pain with sin? The 
judge who pronounces sentence on the criminal tries to do this, 
the parent who punishes his child fora lie strives to dothis. In 
our whole talk about inequality or the fitness of punishment we 
assume some relation between the two things. Why do men 
complain of the sufferings of the good and the prosperity of 
the wicked? Why do they esteem it one of the hardest riddles 
of the universe — but that they assume that in a right state of 
things pain ought to go with sin, and happiness with righteous- 


1 The Nineteenth Century, September, 1883. 
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ness? Why, but for this, should not hell appear the proper 
home of the righteous, and heaven of the wicked? Is not this 
the foundation of Job’s loud wail, and of the echo which it has 
found through long centuries of men? Here we seem to be near 
a fundamental fact of human nature, a moral element incapable 
of further analysis (so far at least as my chemistry goes), the 
fact that there is a fitness of suffering to sin, that the two things, 
injustice and pain, which are both contrary to our nature, ought 
to go together, and that in consequence we naturally desire to 
bring about an association of the two where it does not already 
exist. Whence do we derive this principle? Not from the outer 
world; for, as we have seen, the world responds to it only 
imperfectly, and by reason of the very imperfection drives us 
to efforts to realize by punishment that association which other- 
wise would not exist in fact. Punishment, in short, is an effort 
of man to find a more exact relation between sin and suffering 
than the world affords us. But we may go, I think, one step 
further, and say that to the mind of man this principle is true, 
not only absolutely, but also secundum majus et minus, and that 
great suffering is fitting to great sin, and small suffering to 
small sin. In fact, men have always, so soon as the idea of 
punishment arises at all, sought for some relation between the 
punishment and the particular offense ; they have not been con- 


tent to regard merely the effect of punishment in preventing 
other like crimes. 


Adsit 
Regula, peccatis quae penas irroget equas: 
Nec scutica dignum, horribli sectere flagello.”’ 


After quoting a confirmatory passage from Rossi's ‘* Traité 
du Droit Penal,’’ } Sir Edward Fry proceeds thus : — 

‘¢The writers, too, who now so often complain of the ine- 
quality of punishment, all proceed on the same footing. All 
alike, and justly, as I think, decline to throw away all regard 
for the crime committed ; all refuse to confine their attention to 
the future effects of the punishment. In a word, then, it seems 
to me that men have a sense of the fitness of suffering to sin, of 


1 Vol. III, p. 99. 
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a fitness both in the gross and in proportion; that so far as the 
world is arranged to realize in fact this fitness in thought, it is 
right; and that so far as it fails of such arrangement, it is 
wrong, except so far as it is a place of trial or probation; and 
consequently, that a duty is laid upon us to make this relation- 
ship of sin to suffering as real and as actual and as exact in 
proportion as it is possible to be made. This is the moral root 
of the whole doctrine of punishment. 

‘‘If this be the true view, some things become clear to us, 
First, we see that in the apportionment of penalties, we have to 
regard primarily and directly the moral nature of the crime, and 
to assign pain and suffering as nearly as we can to the enormity 

‘¢It follows again from what I have said that reformation, 
repression, example, however important they may be in them- 
selves, are only secondary or collateral to the main idea of 
punishment.”’ 

I am convinced of the soundness of the view which is so 
powerfully and eloquently expressed by Sir Edward Fry in the 
passage of his essay which I have just quoted. It is the view 
of a writer who has both wide sympathies and wide learning, 
who has won high judicial distinction in England, first as a judge 
of the High Court of Justice, and afterwards as a Lord Justice 
of Appeal, and who, since his retirement from the bench, has 
continued to take an active part in public life as a Privy Coun- 
cillor and as a Magistrate. Let me pause for a moment to antici- 
pate a possible criticism of the theory. It may, perhaps, be | 
objected that, if the central idea of punishment is the fitness of 
suffering to sin, the State ought to punish all sinful acts; whereas, 
in fact, as I pointed out early in this address, the State does 
nothing of the kind, but leaves some sins, although socially 
injurious, such, @. g., as profligacy and avarice, unwhipt of 
justice. 

To this I would reply that the policy of penal legislation is 
properly affected by considerations which have no place in the 
administration of punishment where the law has enacted it. 
The statesman may rightly hold his hand because he sees that 
the sinful conduct which he is invited to visit with statutory pun- 
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ishment, will not, in practice, admit of that distinct proof of a 
definite act of criminality which would alone justify a conviction. 
Or he may see that the investigation of the sinful conduct will 
generally involve an inquisition into private or family life or an 
interference with personal liberty which public opinion will resent 
as a greater evil than the sin itself. In human affairs, more- 
over, there is no principle, I believe, however cherished, which, 
in practical application, is not necessarily subject to limitations. 
The great principle of liberty, which we love so well on both 
sides of the Atlantic, is no exception. Look at life in the most 
free civilized country, and you will see freedom of personal 
action, cribbed, cabined, and confined, on many sides by the needs 
of public order, the respect we owe to our parents and to the 
State and the regard we rightly pay to the wants and the sus- 
ceptibilities of our neighbors. Lastly, what logic is there in 
refusing to recognize that the central idea of punishment wher- 
ever the law does not enact punishment, is the fitness of suffer- 
ing to sin, because there are some sins which the law does not 
punish? 

The theory of the central idea of punishment which I am 
advocating, naturally would find no favor with the * deter- 
minist ’’ school of criminologists, or with those who place the 
origin of the right of punishment in the right of defense. Pro- 
fessor Lombroso, in his work, ‘* Le Crime, Causes et Remédes ’’ ! 
espouses if I follow his argument correctly the ** right of de- 
fense’’ theory, and remarks: ‘* Quelques legislateurs pretend- 
ent que le criminel doit expier son crime. Mais la conception 
de l’expiation est ecclesiastique.’’ The learned writer seems to 
assume that an ecclesiastical origin is in itself a sufficient con- 
demnation. In truth, however, the idea of the moral fitness of 
suffering to sin had been grasped by the wisest of the ancients, 
centuries before the birth of Christianity. The sinner himself, 
for his own sake, ought in the judgment of the Platonic Socrates, 
as Emerson remarks in his ** Representative Men ”’ ? to covet pun- 
ishment. The salvation lies in the application to him of the prin- 
ciple of the fitness of suffering to him. So in the Gorgias Soc- 
rates is represented as saying: ‘* In my opinion the unjust man or 
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742 33 AMERICAN LAW REVIEW. 


doer of unjust actions is miserable in any case — more miserable 
however if he be not punished and does not meet with retaliation 
at the hands of God and man; ”’ and, a little further on in the 
same dialogue, *‘ If a man or anyone about whom he cares, does 
wrong, he ought of his own accord to go where he will be imme- 
diately punished; he will run to the judge, as he would to the 
physician, in order that the disease of injustice may not be ren- 
dered chronic and become the incurable cancer of the soul.’’! 

I should have liked, for your sake, had time permitted, to 
have quoted from Sir Edward Fry’s admirable essay the passages 
in which he disposes of the title of either the theory of the right 
of defense or the reformatory theory or the utilitarian theory, 
which is commonly connected with the great name of Bentham, 
to be considered as the true theory of judicial punishment. Of 
the last named he observed that it is the inevitable conclusion 
that punishment is an evil to be inflicted only for the prevention 
of greater evils. ‘* You have nothing to do with the past offense 
except as an occasion for preventing other crimes. You have 
nothing to do with the offender except as a whipping-boy caught 
for the public good.’’ Time, however, compels me to hasten 
on. For, as he points out, and as is indicated in the pas- 
sage which I have quoted, while the primary principle of 
punishment is the adaptation of suffering to sin, society has 
other and collateral ends in its infliction, and punishment, in 
practice, is not a simple idea, and I desire before concluding this 
paper, to say a few words in reference to the secondary and dis- 
tinct principles which, in practice, are involved in punishment, 
viz.: the prevention of crime in the offender and in others, and 
the reformation of the criminal himself. 


The needful measure of punishment, viewed in relation to 
repression, will obviously vary in different localities and at 
different times. Circumstances of the particular epoch or the 
particular place may largely affect both the degree of mischief 
to the community which the commission of a certain class of 
crime may cause, and the degree of the temptation to the com- 
mission of it. Essential requisites, for the purpose of repression, 
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THE STATE PUNISHMENT OF CRIME. 743 


which must always and everywhere be provided, are the definite- 
ness and certainty of the punishment, and, as far as possible, 
and with due allowance for various circumstances of extenuation 
or aggravation which cases in the same class present, its sys- 
tematic application. The wise legislator provides a large lati- 
tude in punishment, and confides its assessment to the judge 
and not to the jury. In my own country, this century has wit- 
nessed, both in the statutory enactments for the punishment of 
crime and in their judicial application a happy relaxation of 
severity in regard to many kinds of offenses and especially in 
regard to offenses against property. Several causes have, I 
think, combined to foster the change. Increased charity and 
humanity of feeling — greater tenderness for human life and 
scrupulousness in regard to the infliction of pain —the general 
sense of security, both in respect of the prevention and detec- 
tion of crime which the development of an effective police has 
created; and in regard to offenses against property without vio- 
lence, the tendency to indulgence towards occasional depreda- 
tion which accompanies the easier acquisition of things which 
minister to life’s comfort —all these things have, I think, had 
a part in the reform. Beyond and above them can be traced 
the operation of a juster and more discriminating appraisement 
of moral guilt, and of the conviction of experience that excessive 
severity in punishment defeats its own end, by tempting juries 
to find verdicts which are not justified by the facts. I rejoice 
to say that the gradual increase of lenity has, upon the whole, 
been accompanied by a decrease of seriouscrime. According to 
the last available statistics — the criminal statistics for 1897 — 
there has been, upon the whole, a continuous and steady de- 
crease of indictable offenses during the last twenty years, and 
the figures for 1897 are actually lower than the figures for any 
year since 1860, with the exception of the years 1875 and 1896. 
The annual average for the five years ending with 1897 is 11,633, 
for cases tried on indictment, and 53,174 for all indictable 
cases — numbers which are much lower than for the three prev- 
ious five-year periods, but Aigher than the actual figures for 
1897. The one dark spot in our statistics is a distinct ten- 
dency to increase in the case of offenses against the person and 
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against property with violence. The increase is mainly due to 
the latter class of crime, which in my view, is generally to be 
regarded as the less injurious; and it may, in part, be traced 
' to the modern exhibition of lenity towards the habitual criminal 
who makes a profession of crime. 

If there were to be any continuous and serious increase of 
crimes of violence against the person, as I earnestly hope there 
will not be, it would tend to add weight to the opinion, now 
held by many thoughtful and humane persons, that the power 
to award what Bentham would designate ‘* characteristic’’ pun- 
ishment, viz.: moderate corporal chastisement — should be given 
by the law whenever the convict has been guilty of cruel violence 
to the person, deliberately inflicted, and causing serious bodily 
hurt, or of the brutal violation of a woman ora child. I do not 
wish to be understood as expressing here any judgment of my own 
upon the point, and I trust that an improvement in the statistics 
of crimes of violence will lessen the reason for its consideration. 

But, while we all rejoice in the diminution of human pain, we 
are bound not to forget that the lenity in punishment, in view of 
the repression of crime, has its limits. Law, and the moral 
sentiment of the community act and react upon each other. 
The lenity must not degenerate into a laxity which shall either 
blind the sense of the community to the danger as well as to the 
wickedness of the crime, or, on the other hand, in cases of grave 
outrage, tempt men to vindicate by illegal acts the claims of the 
‘moral law and the right of society to adequate protection against 
the evil-doer. Punishment must not be dwarfed until it ceases 
to have a deterrent effect upon the evil-doer himself. And it 
must ever be remembered, in respect of habitual offenders, that 
whilst they are at large, they are, frequently, centers of cor- 
ruption, dealing moral death around amongst the young and in- 
nocent, whose last struggles of virtuous resistance they may 
triumphantly overcome by pointing to the triviality of the pun- 
ishment which awaits the detection of crime. Lenity such as 
this is not merely misapplied, but downright cruelty. There 
is, I think, a profound truth in the recorded saying of the 
great Duke of Wellington: ‘‘ They may talk of punishment as 
cruel, but there is nothing so inhuman as impunity.’’ 
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In regard to the habitual criminal, experience and study lead 
me to think that we ought to persevere in seeking a more satis- 
factory solution of the difficult problem which he presents. For 
my part, as long as he lives, I must refuse to regard him as 
absolutely beyond hope of reformation. Often, his offenses, 
taken separately, are petty. But he persists in the commission 
of them, and one has little room for doubt that his periods of 
freedom are used, not only in the repetition of his wrong-doing, 
but in spreading abroad by example and precept, and possibly 
even by intimidation, the deadly contagion of sin. Mr. Tallack, 
the secretary of the Howard Society, advocates, I see,’ for such 
offenders, a systematic and cumulative system of detention in 
special establishments; and the suggestion appears to me well 
worthy of consideration. Certainly the matter must be handled 
somehow. Out of 149,942 offenders who went to prison in 
England (over 52 per cent, be it observed, for default of pay 
ment of fines) no less than 85,890 had been convicted before, 
and 35,199 had been convicted more than five times. 

A few words only, in conclusion, as to the application in pun- 
ishment of the principle of the reformation of the offender. As 
to this, it is to be borne in mind that we have available practi- 
cally only one sort of punishment, viz.: imprisonment. The 
extent to which it can be made effectual for reformatory pur- 
poses is still matter of experiment. One is met at the threshold 
of the search into methods by difficulty of harmonizing, in prac- 
tical application, the principles of the association and the segre- 
gation of prisoners. ‘*The evils of both are manifest — the 
mutual contamination of the one, and the mental strain of the 
other. There are advantages also belonging to each mode of 
treatment. A careful association may have a humanizing influ- 
ence, and segregation gives opportunities for the exercise of 
individual kindness and advice.’’? Promiscuous and unwatched 
association should not be permitted anywhere. The terrible evils 
of it — especially its cruelty to the less evil-minded prisoners — 
are too obvious to need words. Howard, the great reformer, 


1 Penological and Preventive Prin- ? The Prisons Bill, by the Right 
ciples. London, 1896, pp. 184 and Hon. Lord Norton, The Law Magazine 
599, and Review, August, 1898. 
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characterized gaol gangs and congregate prisons as ** filled with 
every corruption which poverty and wickedness can generate 
between them.’’ When association is permitted, it ought to be 
subject to careful supervision. It is not, however, within the 
scope of this paper to discuss minutely matters of prison rule. 
I will only say further in regard to it, that, whatever scheme is 
pursued for reformatory purposes inside the prison (I am not 
speaking of reformatories for the very young offenders) it 
should conform to the idea that the residence of the prisoner 
there is primarily for the purpose of punishment. The prison 
ought, in popular esteem, to be regarded as something quite 
different from a place of comfortable detention under strict 
discipline or a compulsory hospital for moral cripples. 

The maintenance of the true idea‘of imprisonment is essen- 
tial alike, in my humble judgment, to the moral regeneration 
of the criminal himself, and to the deterrent effect of imprison- 
ment, both upon him and upon others. So long as it is not 
sacrificed, the process pursued within the prison doubtless 
ought to be one which is as conducive as possible to the health of 
the prisoner both in mind and body and to his permanent 
amelioration. 


In England we have already given considerable effect to the 
reformatory principle in dealing with persons convicted of 
crime. We are setting apart special prisons for juvenile of- 
fenders. Very young offenders may be sent to a reformatory 
instead of a prison immediately after sentence. I am glad to be 
able to say in passing, in regard to this class, that in England we 
are free from those symptoms of an increase in juvenile crimes 
which, asI have read, are causing anxiety in at least one conti- 
nental country. First offenders may be, and frequently are, 
liberated conditionally, that is to say, on their entering into 
recognizances, with or without sureties, to appear and receive 
judgment when called upon, and in the meantime to keep the 
peace and be of good behavior. In the prisons we have pro- 
vided, to some extent, for the classification of prisoners, for 
differential and progressive treatment, and for conditional release 
before the expiration of the full term imposed by the sentence. 


THE STATE PUNISHMENT OF CRIME. 747 


We have recently increased the facilities for intercourse with 
persons who may encourage and help the prisoners to reform. 
Here, in some, at least, of the states, you have, I well know, 
made very interesting experiments in the state punishment of 
crime in connection with the institution of ‘‘ parole,’’ and ‘* pro- 
bation,’’ — extensions of methods of treatment which have some 
recognition in the English system — and the ‘ indeterminate ”’ 
sentence, which is wholly novel. I greatly hope to have a 
further opportunity of seeing for myself, the methods which 
you have initiated. At present I will only say that I feel some 
misgiving as to the plan of the indeterminate sentence, especially 
on account of its apparent conflict with that which is generally 
held to be a very important principle in punishment, viz.: its 
certainty, and that, even if just and useful in other cases, it 
appears to me to be a plan, according to my present under- 
standing of it, which could not properly be applied to criminals 
who have been guilty of serious crimes of violence or of outrage 
on women and children. It strikes me as not being either right 
in itself or safe for the community that malefactors of this sort 
should, by an exhibition of goodness in prison, which, notori- 
ously, is often the part of the worst prisoner, be able to regain 
their liberty, even upon probation, after a very short term of 
imprisonment. At the same time I admit that there is great 
weight in the view that the hope of the success of such methods 
of mental and physical treatment as are pursued at Elmira, is 
bound up with the presence in the system of some such stimulous 
to effort and self-improvement as the indeterminate sentence is 
intended to supply, and I will add that during my visit to the 
Concord Reformatory, on my way hither, which receives many 
prisoners whom we should not class as juvenile, I was greatly 
impressed, not only by the excellence of the arrangements for 
the moral, mental and physical training of the prisoners, but by 
the alertness, the intelligence, and the willing obedience which 
that training appeared to be producing in the majority of the 
prisoners. 

I must not now trespass longer upon your attention. I regret 
that the occasion authorized me to deal with a great subject only 
in an imperfect way. I dare not hope that I have told you any- 
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thing new. But it has been to me a great pleasure to have had 
the opportunity of addressing such an audience on such a theme. 
For I am persuaded that all here are conscious that, as it is 
righteousness that exalts a nation, so it is confidence in the ad- 
ministration of justice which more than aught else binds a nation 
together. In a free and civilised country, where life and prop- 
erty and woman’s honour are guarded by just laws, humanely but 
firmly administered, without respect of person or creed or party, 
there is little cause to fear for the continuance of popular con- 
tentment and the stability of order. We, as lawyers, are, in our 
generation and country, the stewards of a great national inter- 
est. And let it be our prayer that, to whatever region of the 
earth God-given responsibilities send the children of our mighty 
race, whether under the Flag of England or under the Stars and 
Stripes, they may plant there, on a sure foundation, with our 
Christianity and with our love of freedom, the pillar of strong 
and impartial justice, as becomes the faithful servants of Him 
who is the infinitely just Judge. 


| 


NOTES. 


Tue Pena.ty ror Bicamy. —The story is told of Lord Russell, Lord 
Chief Justice, that while he was a junior and had not arrived to the 
dignity of being one of her Majesty’s counsel, he was one day sitting 
in court, when another barrister, leaning across the benches during the 
hearing of a trial for bigamy, whispered: ‘‘ Russell, what’s the extreme 


penalty for bigamy?’’ ‘* Two mothers-in-law,’’ instantly replied 
Russell. 


WoMEN AT THE Bar. — The French Chamber by a vote of 319 to 174 
has passed a resolution introduced by M. Viviani, Socialist, authorizing 
women possessing the diploma of licentiate-in-law to practice at the 
Bar. The Law Journal (London) thinks that the most interesting 
comment upon this resolution to allow a woman to practice as an advo- 
cate in the French courts is to be found in a complaint made by an 
American lady at the Women’s Congress, that women, though allowed 


to practice as lawyers in the United States, are not permitted to act as 
judges. The complaint is sufficiently logical to render it desirable 
that the thin end of the wedge should not be admitted. 


Dante, WesstER — THE GopLike DanieLt. — A story about Webster 
which was told by Josiah Quincy, illustrates as well as anything could 
the way in which the great Daniel’s personality impressed even people 
who did not know who he was. The story was recently printed in the 
Baltimore Sun: ‘‘ The route between Boston and New York by way of 
New Haven had just been opened,’’ so said Mr. Quincy many years 
ago, ‘‘and I was occupying a seat by Mr. Webster when the cars 
stopped at the latter city. Mr. Webster was not quite well, and saying 
that he thought it would be prudent to take some brandy, asked me to 
accompany him in search of it. We accordingly entered a barroom 
near the station, and the order was given. The attendant, without 
looking at his customer, mechanically took a decanter from a shelf be- 
hind him and placed it near some glasses on the counter. Just as 
Webster was about to help himself the bartender, happening to look nd, 
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started as if he had seen a spirit and cried ‘ stop’ with great vehe- 
mence. He then took the decanter from Webster’s hand, replaced it 
on the shelf whence it came and disappeared beneath the counter. 
Rising from these depths, he bore to the surface an old-fashioned black 
bottle, which he substituted for the decanter. Webster poured a small 
quantity in a glass, drank it off with great relish and threw down half a 
dollar in payment. The barkeeper began to fumble in a drawer of 
silver as if selecting some smaller pieces for change, whereupon Web- 
ster waived his hand with dignity, and with rich and authoritative tones 
pronounced these words: ‘ My good friend, let me offer you a piece of 
advice. Whenever you give that good brandy from under the counter 
never take the trouble to make change.’’’ The bartender did not know 
that his customor was Daniel Webster, but a glance at him convinced 
the man that the customer was entitled to the best in the shop. 


An Interstate Law on Looxour Mountain. — Hon. A. 
H. Whitfield, of the Supreme Court of Mississippi, writes to us, con- 
cerning the proposition in our last number for the founding of an inter- 
state law school on the top of Lookout Mountain: ‘‘I think your idea 
of an interstate law school a most excellent one, and no better location — 
none so good, I think — could be found than Lookout Mountain. May 
the idea grow into a splendid reality. There is no nobler field for 
human endeavor than the proper direction, mentally and morally, of 
those who are to stand as ministers in the temple of justice.”’ 


IpEAL oF THE Goop Lawyer. — For your exemplar let me commend 
the ideal of a good lawyer, I do notsay the great, but the good, lawyer, 
an ideal that has been realized in the life of every substantial city and 
court-house town, especially in the older neighborhoods. A man of 
kindly and benignant disposition, friendly alike with his well-to-do and 
his poorer fellow townsmen, acquaintance with their habits and individ- 
dual history and with a pretty accurate knowledge of their opinions and 
prejudices, as well as of their ways and means; genial and sociable, 
yet dignified and self-contained, and of staid and comfortable appear- 
ance; in manner alert, in conversation always moderate and respectful ; 
shrewd in his observations, wise, but with perennial humor and love of 
pleasantry ; as a citizen always concerned and active in the interests of 
his town, his State, and his country; not an agitator nor a perpetual 
faultfinder, nor giving out the intimation that he is better or wiser than 
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others, but ready to confer, to adjust, to agree, to get the best possible, 
if not the utmost that is desirable. To him the people turn in local 
emergencies for guidance and counsel on their public affairs, even par- 
tisanship fearing not to trust to his honor and wisdom; so free from 
all cause of offense that there is no tongue to say a word against his 
pure integrity; too dignified and respectful to tempt familiarity ; too 
genial and generous to provoke envy or jealousy; revered by his 
brethren of the bar; helpful and kindly to the young; in manner suave 
and polite, with a fine courtliness of the old flavor which Clarendon 
described in John Hampden as a flowing courtesy toward all men; suc- 
cessful, of course, in his practice, but caring less for its profits than 
for the forensic and intellectual delight which the study and practice of 
the law bring to him. He knows much of the old * learning in the law,’’ 
can tell of fines, of double vouchers and recoveries of the ‘‘ rule in 
Shelley’s case,’’ though he keeps all these things in mind as collectors 
treasure their antiques and curios, more as objects of art and historical 
interest than of practical utility. His mind is grounded upon the broad 
and deep principles of jurisprudence rather than upon ‘‘ wise saws and 
modern instances,’’ but over all is reflected the illumination of a strong 
common sense and a refined tactfulness. 

In the judgment and feelings of the community there is something of 
the venerable and illustrious attached to his name, not for his learning 
in the law, rot for his success as an advocate, nor for his mere useful- 
ness to his fellow-citizens as a counselor and guide, but for the benig- 
nant influence of his whole life and character, and when he dies, to 
every mind there comes a suggestion of the epitaph that shall most fit- 
tingly preserve the estimate which the people have formed of him: 
‘*The just man and the counselor.’’ — From the address to the gradu- 
ating class of Yale Law School on June 26, 1899, by Mr. Griggs, 
Attorney-General of the United States. 


Tue Viremtia State Bar Association convened in its Eleventh 
Annual Session at the Hot Springs of Virginia, on August 1st, 2d, and 
3d. The meeting was one of the most interesting the Association has 
ever held, and the entertainment afforded at this famous Virginia resort 
was unsurpassed. 

The President’s address was delivered by Col. John Goode of Bed- 
ford City, Va., a former member of Congress and a gentleman who is 
well known throughout the country. His paper was entitled ‘‘ A 
Recurrence to Fundamental Principles,’’ and dealt with the subject in 
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a masterly manner. Another paper was read by Mr. James P. Harrison 
of Danville, Va., entitled ‘‘ Suggested Changes in our Judicial 
System.’’ Mr. Harrison made a profound impression and it is hoped 
that the legislature will take action along the lines suggested by him. 
Another paper was read by Mr. Marshall M’Cormick entitled ‘‘ Pro- 
fessional Ethics,’’ a subject which elicited a great deal of discussion. 
Certain amendments to the Code affecting the power of courts to disbar 
and suspend attorneys for ‘‘ any malpractice or corrupt unprofessional 
conduct.’ were suggested by Mr. Eugene C. Massie of Richmond, Va. 
A bill to carry into effect the suggestions of Mr. Massie was formulated 
by a committee of which Prof. Wm. M. Lile of the University of Vir- 
ginia, was chairman; and this bill was unanimously recommended by 
the Association to the legislature of Virginia and referred to the Com- 
mittee on Legislation and Law Reform for presentation to that body. 

A resolution concerning the celebration of ‘‘ John Marshall day ”’ in 
accordance with the movement recently organized by the Chicago 
Bar Association upon the motion of Hon. Adolph Moses, to celebrate 
in an appropriate manner the coming centennial anniversary of the 
elevation of John Marshall to the position of Chief Justice of the 
Supreme Court of the United States, was introduced by Mr. B. B. 
Munford of the Richmond Bar as a substitute for a similar motion of 
Mr. James P. Harrison of Danville, Va. A committee of five was 
appointed by the President to communicate with the American Bar 
Association upon the subject. This committee was composed of B. B. 
Munford of Richmond, Chairman; Judge L. L. Lewis of Richmond, 
Jackson Guy of Richmond, John A. Coke of Richmond, and James P. 
Harrison of Danville. 

A resolution was offered by Mr. Eugene C. Massie of Richmond, 
Va., for the appointment of a committee to investigate the Torrens 
system for the registration and transfer of real estate, which shall report 
to this Association at its next Annual Meeting. The president 
appointed on this committee, Eugene C. Massie, Chairman, Richmond ; 
Charles A. Graves, University of Virginia, and W. W. Old of Norfolk. 

The Annual Address was delivered by Judge Alexander Pope 
Humphrey of Louisville, Ky., whose reputation is by no means con- 
fined to his own State. His subject was ‘‘ The Impeachment of Samue] 
Chase,’’ and his paper was pronounced one of the best that has ever 
been delivered before the Association. The following officers were 
unanimously elected for the ensuing year: President, William J. Leake 
of Richmond; Vice-Presidents: William A. Anderson, Valley; R. M. 
Page, Southwest; William N. Portlock, Tidewater; R. G. Southall, 
Southside; W. M. Lile, Piedmont; Secretary and Treasurer, Eugene 
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C. Massie of Richmond ; Members Executive Committee: B. B. Mun- 
ford, Richmond; and W. P. McRae, Petersburg; Delegates to the 
American Bar Association: H. St. George Tucker, Lexington; J. 
Alston Cabell, Richmond; and R. M. Hughes, Norfolk. 

One hundred and twenty members were registered at the meeting 
and the banquet, which was held on Thursday night, August 3d, ended 
the occasion in a most delightful manner. 


OLIvER WENDELL Homes, a famous son of a famous father, has been 
appointed by Governor Wolcott to be Chief Justice of the Supreme 
Judicial Court of Massachusetts, to succeed the late Chief Justice Field. 
He was born at Boston, March 8, 1841, and was graduated at Harvard 
in the class of 1861. He was class poet, and wrote his poem at Fort 
Independence, where he was in the ranks of Stevenson’s battalion, 
which he joined April 4, 1861. His military career was almost alto- 
gether with the Twentieth Regiment of Col. William Raymond Lee, 
which he joined as first lieutenant on July 10, and in whose service he 
was thrice wounded, in the breast at Ball’s Bluff, October 21, 1861; in 
the neck at Antietam, on September 17, 1862, and in the foot at the 
second Fredericksburg, in May, 1863. 

After Antietam came the father’s hunt for his captain, to which 
position Holmes had been promoted, in which the ‘‘ Autocrat of the 
Breakfast Table’’ made literary use of his personal experience. His 
regiment had dwindled away so that Capt. Holmes’ appointment to its 
lieutenant-colonelcy later never became operative, and he finished his 
service as aide-de-camp in the sixth corps through the Petersburg 
campaign. 

After his discharge from the army in 1864 he began the study of 
the law at the Harvard Law School, from which he graduated in 1866. 
He also studied in the office of Robert M. Morse and in the office of 
Chandler, Shattuck & Thayer, and was admitted to the bar in 1867. 
He began the active practice of the law in Boston, in copartnership 
with his brother, Edward Jackson Holmes. 

He edited the 12th edition of Kent’s Commentaries, since recognized 
as the standard edition of that famous work. He also edited the 
American Law Review for three years from 1870 to 1873, volumes V., 
VI., and VII. He wrote for this Review the following articles: 
1. ** Codes, and the Arrangement of the Law;”’ 2. ‘‘ Ultra Vires;’’ 3. 
‘* Misunderstandings of the Civil Law;’’ 4. ‘Grain Elevators; ”’ 
5. ‘* Arrangements of the Law; II. Privity;’’ 6. ‘*‘ The Theory 
of Torts;’’ 7. ‘* Primitive Notions in Modern Law’”’ (two articles) ; 8. 
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Possession;’’ 9. **‘Common Carriers and the Common Law; ’’ 10. 
‘* Trespass and Negligence;’’ and many shorter articles. He has 
since published articles in the Harvard Law Review and in the English 
reviews. In the winter of 1880-1881 he delivered a course of lectures 
before the Lowell Institute in Boston on the Common Law. These were 
afterwards published in book form and with additions constitute his book 
under the same title, which is everywhere regarded as a scientific work 
dealing with the principles of the common law. The London Spectator 
has characterized it as ‘‘ the most original work of legal speculation which 
has appeared in English since the publication of Sir Henry Maine’s 
‘Ancient Law.’”’ 

In 1882 Mr. Holmes was appointed to a professorship in the Harvard 
Law School, and he had served only a few months as a professor, when 
he was appointed an associate justice of the Supreme Judicial Court of 
Massachusetts. This was in 1882 when he was only forty-one years 
old. He is still the youngest of the judges of this court, though the 
senior in point of service. 

The Boston Herald in a recent article upon the new Chief Justice, 
after referring to the advantages he had in birth, social environment, 
and education, said: ‘‘ These alone never brought him to the full en- 
largement of his powers. It is his indefatigable labor and the employ- 
ment of his faculty for thinking that has developed him. Possessed 
of strong powers for diagnosis and analysis, which were perhaps 
inherited, he has never let his brain loiter, but has kept it actively 
engaged in working out and thinking out things for himself. His 
studies have been wide and varied, and he is in the broadest sense a 
scholar. He has not read merely for the sake of reading, but for 
knowledge and ability that he might be useful. His legal writings 
show a historian of events with eyes broad in their view of facts and 
of microscopic study. He has not adopted the easy course of following 
legal rules merely because they exist as such without first tracing out 
their history and origin, and their relation to the matter in hand. As 
a magistrate he has shown much learning and profound thinking. His 
opinions, which run through the last forty volumes of the Massachusetts 
reports, are expressed in a fine literary style, which is peculiarly his 
own, and occasionally sparkle with wit. He has generally reasoned 
and explained the law of the case in hand, citing such cases as may 
have relation to it, without copying in a wholesale manner general rules. 
His opinions are almost always brief, and they are prepared generally 
with celerity. It has been said by some lawyers that his opinions are 
at times not clear. Perhaps the fault may lie with the lawyers them- 
selves, who, in following so much the old-fashioned forms and methods, 
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become machines for formulas, and cannot get out of the rut in which 
they are accustomed to move. Generally speaking, lawyers do not 
like to be radicals. In some unsolved things and newly solved ones, 
Judge Holmes may seem a radical, yet a practical one. He does not 
hesitate to make a precedent when he has none to follow.”’ 

Personally Judge Holmes has a pleasant and courteous manner. ‘He 
is quite tall, with an erect and slender figure. He has a literary taste, 
and his acquaintanceship is world-wide. He is especially well known 
in England and Ireland, and numbers many of the leading judges and 
lawyers of England as his friends. The degree of LL.D. was con- 


ferred on him by both Yale and Harvrd — by Yale in 1886 and by Har- 
vard in 1895. 


Raitway Passencers’ Luecace.—The recent case brought into 
court, it is said, by the National Cyclists’ Union, raising the important 
question whether a bicycle isin any circumstances legally to be regarded 
as the luggage of a passenger traveling by rail, has been given so much 
prominence by the lay press, and interests so many persons of every 
class, that we anticipate that a few words on the subject of passengers’ 
luggage may be expected in these columns. 

There can be little doubt that many passengers by railway impose 
‘upon the railway companies, and take in trunks and boxes articles for 
the carriage of which they should by rights pay. Practically the com- 
panies are helpless in the matter. And some persons, too, may have 
been struck with the apparent ease with which any respectably dressed 
individual might intentionally or by mistake appropriate an article of 
luggage that has been thrown out of one of the luggage vans of a long, 
heavy train on to the platform at a crowded station, and quietly walk 
off with it. A casuist, or a student of human nature, will delight in 
discussing the cause of the general dishonesty and honesty thus 
exhibited. 

The liability of a railroad company under the latter rough-and-ready 
system of dealing with the passenger’s luggage on arriving at its desti- 
nation bas more than once received judicial consideration. With respect 
to those articles which properly fall under the denomination of personal 
luggage, or have knowingly been accepted by the company as such, the 
. authorities show that the company’s liability as carriers —i. e., irre- 
spective of negligence — continues until the true delivery of the lug- 
gage at the end of the journey.! The condition commonly appearing 


1 Story on Bailments, Sec. 595. 
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in the railway companies’ books of time table, that the company will 
not be responsible for any passenger’s luggage unless fully and prop- 
erly addressed with the name of the owner, has been held to be unjust 
and unreasonable, because it purports to relieve the company of all 
liability whatever in the event specified, even for the fraud, felony, and 
willful misconduct of their own servants; and accordingly it cannot be 
enforced.! 

Further, where, as is now usual in this country, a railway company 
employs porters at the stations to convey luggage from the train to the 
vehicles by which it is to be taken away, the company’s liability con- 
tinues until the porters have discharged their duty.? ‘‘I should have 
no hesitation in saying,’’ said the late Baron Cleasby, ‘‘ that the mere 
throwing the box out on the platform, mixed, as it might be, with other 
luggage, was not a delivery or a discharge of the company’s obliga- 
tion.’’ . 

At the same time, the parties may, if they choose, agree to accept a 
delivery short of the ordinary delivery ; and it may be a question for the 
jury whether, in the case before them, the passenger did so accept 
delivery of the lost article, e. g., on the platform instead of in his 
brougham.* It will at once occur to the mind that cases of that sort 
would arise in the every-day occurrence of a passenger carrying his 
own bag, or having his groom or footman to meet him at the door of 
the railway carriage. And although, as we have intimated, it is the 
duty of a railway company to have the passenger’s luggage that has 
been conveyed in the luggage van ready at its destination for delivery 
on the platform at the usual place to the real owner, still the passenger 
must use due diligence in receiving it, and, after a reasonable time 
for that purpose has elapsed, the liability of the company as carriers 
will cease. Patscheider v. The Great Western Railway Company,° 
Firth v. The Northeastern Railway Company,® and Hodkinson v. The 
London and Northwestern Railway Company,’ will be found to be 
very instructive cases as to what is, and what is not,a measure of ‘‘ a 
reasonable time’’ to elapse. 


1 Cutler v. The North London Rail- Railway Company, 38 L. T. Rep. 149; 
way Company, 56 L. T. Rep. 639; 19 3 Ex. Div. 153. 
Q. B. Div. 64. 4 Butcher v. The London and South- 

2 Richards v.The London, Brighton, western Railway Company, ubi sup.; 
and South}Coast Railway Company,7 and cf. The Midland Railway Company 
C. B. 989; Butcher v. The London and iv. Bromley, 17 C. B. 372. 
Southwestern Railway Company, 16 5 Ubi sup. 
C. B. 13. 6° 36 W. R. 467. 

3 Patscheider v. The Great Western 7 14Q. B. Div. 228. 
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The facts in Butler v. The London & Southwestern Railway Com- 
pany! where the company were held responsible in damages for the 
loss of a bag and its contents, are so typical that we venture to state 
them. The plaintiff was a passenger by the railway to Waterloo, and 
brought with him into the railway carriage a bag containing, besides 
wearing apparel, money to the amount of £400. He kept the bag on 
his knee until the train arrived at the terminus, and, on alighting with 
it in his hand, permitted a porter of the company to take it for the pur- 
pose of securing him acab. The porter, having found a cab within the 
station, placed the bag on the footboard thereof, and then returned to the 
platform to get some other luggage belonging to the plaintiff. The cab 
disappeared, and the bag and its contents were lost. 

In mentioning the circumstances of this case we should, perhaps, 
observe that, in respect of personal luggage which a passenger, by his 
request, takes in the carriage with him, it has been decided that a rail- 
way company is not liable, as insurers, for a loss which is occasioned by 
the passenger’s own default.” 

Speaking generally, then, a railway company is under an obligation 
to deliver as well as carry the personal luggage — or, what is the same 
thing under another appellation, the ordinary luggage — which does 
not exceed a certain weight, of a passenger, and is also liable, as an 
insurer, for an injury to or the loss of it, subject to the protection 
afforded by the Carriers Act 1830. The chief question, therefore, is, 
what articles properly fall under the denomination of ‘ personal lug- 
gage?’’ We regret to say that it is a question to which it is difficult to 
give a precise answer. 

The Court of Queen’s Bench put the matter thus in Macrow’s 
case:* ‘* While the authorities establish that a passenger cannot 
claim to have carried, as ordinary personal luggage, articles un- 
connected with the personal use and conveyance of the traveler, 
or, as in Hudston v. The Midland Railway Company,® of such a 
size and shape as that they cannot reasonably be carried as luggage, 
we hold the true rule to be that whatever the passenger takes with him 
for his personal use or convenience, according to the habits and wants 


1 Talley v. The Great Western Rail- Macrow v. The Great Western Rail- 
way Company, 23 L. T. Rep. 413; L. way Company, 24 L. T. Rep. 618; L. 
Rep., 6 C. P. 44; Bunch v. The Great Rep. 6 Q. B. 612; Story on Bailments, 
Western ‘Railway Company, 58L.T. Sec. 499. 
Rep. 128; 13 App. Cas. 31. 4 Ubi sup. 
2 Ubi sup. 5 20 L. T. Rep. 526; L. Rep.4Q.B. 
8’ Munster v. The Southeastern 366. 
Railway Company, 4C.B. (N. 8.), 676; 
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of the particular class to which he belongs, either with reference to the 
immediate necessities or the ultimate purpose of the journey, must be 
considered as personal luggage.’’ Now it appears that the facts of the 
recent test case were very simple. Mr. Britton took a passenger’s 
ticket from King’s Cross to a suburban station; and, as he was going 
for a bicycle ride in the country, he asked to take his bicycle, the weight 
of which did not exceed the statutory weight, as personal luggage. ‘The 
railroad officials declined to carry it free of charge. The plaintiff then 
brought an action, in which he claimed a declaration that he, as a pas- 
senger who had duly paid for his ticket, was entitled to have his bicycle 
carried free of charge as ordinary personal luggage. For the plaintiff 
it was argued that the company were wrong; that a bicycle clearly 
came within the rule, just as much, we may add, by way of illustration, 
as the gun case or the fishing apparatus of the sportsman, or the easel 
of an artist on a sketching tour, or a pair.of sheets or the like taken by 
a passenger for his own use on the journey, which were mentioned by 
the Court of Queen’s Bench. But Mr. Justice Channell, who heard the 
case, was of opinion that a bicycle could not be considered as ordinary 
luggage on the grounds, it seems, that a bicycle is not habitually taken 
by a person when traveling for his own use, and that the word ‘ lug- 
gage’’ involves the idea of baggage or something of that sort, and not 
of loose articles. As to the date of the Company’s act, in one sense bis 
lordship did not think that it was very material; the habits of people 
altered, and, if people were now in the habit of carrying things about 
with them which they did not carry years ago, that would not prevent 
these things coming within the denomination of personal luggage. But 
the bicycle was an article of a totally different character.! 

A most convenient system is now in operation on the great railways 
by which, for a trifling fee, a passenger’s luggage may be sent in advance, 
or as carted luggage. It may have occurred to the mind of the reader 
whether the same rules apply to luggage so sent as to luggage taken 
in the ordinary manner. Sooner or later some questions with reference 
to this system may possibly arise and have to be settled by litigation ; 
but at present we do not apprehend that any difficulties need arise. 

In our judgment the strong point in Mr. Britton’s case was that the 
sole object of bis day’s journey by the railroad was to enjoy a ride, and 
then to return home. Had he been taking the machine home from the 
maker's, or even had he been taking it into the country on a long visit, 
and not for a tour, no one, we imagine, would for a moment have 


1 Britton v. The Great Northern Railway Company, 79 L. T. Rep. 640 (1899) ; 
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argued it was personal luggage. Mr. Justice Channell’s judgment is 
certainly a reasonable one, and to many minds it may appear that, 
without more, his lordship’s decision is supportable on the ground that 
a cycle, of any shape or form, is within the principle of Hudston v. The 
Midland Railway Campany,' and that such articles may reasonably be 
rejected bya railway company on account of their size and shape, and of 
the inconvenience of handling and carrying them, although any one of 
them does not exceed the statutable weight for a passenger’s personal 
lnggage. — Law Times (London). 


Some JupGes.—In the memorials of Sir 
Roundell Palmer, the Earl of Selborne, we find some interesting and 
freely spoken remarks regarding the characteristics of the judges of his 
day. He says: — 

‘‘The Judges before whom I practiced in my younger days were 
Lord Cottenham and Lord Lyndhurst, Lord Langdale at the Rolls, Sir 
Lancelot Shadwell as Vice-Chancellor, and Lord Abinger and Baron 
Alderson on the equity side of the Court of Exchequer. Among these, 
Lord Cottenham and Baron Alderson were (judically) pre-eminent. 
Lord Cottenham was not brilliant, but he was one of the best lawyers 
who, after Lord Eldon’s time, sat in the Courtof Chancery. He heard 
arguments patiently, and the public had confidence in his judgments. 
He was a silent, reserved, and not very sociable man; by no means 
free from personal antipathies and political prejudices. But of 
myself he took kind notice, though I was not on his side in politics. I 
was one of the few juniors who were sometimes honored by invitations 
to his house ; and on at least one occasion the marked attention which 
he paid to an argument of mine was useful to me with clients. Lord 
Lyndhurst (as all the world knows) had the shining qualities, and the 
graces of manner, which Lord Cottenham entirely wanted; but he was 
not, within the sphere of my observation, great asa judge. My knowledge 
of him in that character was only during the last Chancellorship, from 
1841 to 1846 ; when he took things very indolently and easily affirming 
almost indiscriminately the judgments brought before him on appeal. 
It was depressing to argue before a Chancellor whose heart did not 
seem to be in the business; however famous he might be as an orator 
or a statesman. 

‘* Lord Langdale and Lord Abinger did not, upon the bench, alto- 
gether maintain the reputation which they had gained at the bar. Lord 


1 Ubi sup. 


| 
; 


760 33 AMERICAN LAW REVIEW. 


Langdale was dignified in manner — perhaps a little too much so; he 
was conscientious and painstaking, and much more independent than 
Sir Lancelot Shadwell. But it was not possible to avoid comparisons 
between him and the leading counsel in his court, Pemberton Leigh, 
unfavorable to the judges ; nor was the case much mended when George 
Turner succeeded to Pemberton Leigh. 

‘* Sir Lancelot Shadwell (of whom I shall presently say more) was a 
very kindly and good-humored, but a weak and rather eccentric, man. 
A story was current of his answer to somebody, who suggested that a 
judge must feel very anxious indeed, when he had to decide questions 
involving property of large value. ‘‘ Not at all,’’ he was reported to 
have said; ‘ one or the other of them must have it; what does it signify 
which?’ It was with reference, probably, to this story, that a humorist 
wrote his epitaph while living: ‘ Here lies Sir Lancelot Shadwell, some- 
time Vice-Chancellor of England: What does it signify?’ 

‘** Baron Alderson was strong, vigorous, humorous, and very warm- 
hearted ; a complete master of the law. 

‘*The principal danger to a very successful advocate is arrogance. 
The great nursery of that fault, in my early days, was the Vice-Chan- 
cellor of England’s court. Leach, an extremely clever man, who had 
presided over that court before my time, was himself very much noted 
for vanity. On his translation to the Rolls, he was succeeded by Shad- 
well, of whose nature it seemed to be a necessity to be governed by 
somebody. So remarkable was that weakness in him, that, whenever 
the principal leader of his court happened to be elsewhere, he sur- 
rendered himself to the nearest competitor, until the leader came back 
and resumed the command. The tyranny which successive leaders ex- 
ercised over Shadwell would be inconceivable to those who did not 
witness it. The earliest of them was Sugden, whom [I only knew after 
he had left the bar, —a very clever man, profound in conveyancing 
and case-law; waspish, overbearing and impatient of contradiction. 
In Ireland, where everybody did homage to his superiority, he made a 
good judge; but in England, both as Chancellor and in the House of 
Lords, the quality of his judgments suffered from his inability to en- 
dure a brother near the throne. From him, the scepter passed to 
Knight Bruce, —clever, witty, of quick penetrating discernment, gen- 
erous to and liked by juniors, and with much miscellaneous knowledge 
of other things as well as law, which he had picked up for himself; for 
he was not a public school or university man. ‘The seeds of mutual 
dislike between him and Lord Cottenham were sown when that great 
lawyer, plain and dull of speech, had to endure what he regarded as 
daily affronts from his eloquent competitor. They bore fruit when the 
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one sat as Judge of Appeal over the other; for, if Lord Cottenham did 
not approach his judgments with a disposition to reverse them, it was 
scarcely a less evil that Knight Bruce thought he did. Those judg- 
ments suffered, as contributions to the science of the law, from the 
strong marks of his personality which were impressed upon them. He 
was a sound lawyer, and never lost the thread either of facts or of 
arguments. But his judgments were generally short, sententious, and 
dogmatic, and when studied and elaborate, they were apt to have a 
flavor of rhetoric, and sometimes humor — admirable in itself, but less 
appropriate on the judgment-seat than elsewhere. 

‘* When Sir James Knight Bruce became one of the additional Vice- 
Chancellors appointed in 1841, he was succeeded, as Lord of Sir Lan- 
celot Shadwell’s Court, by Bethell. In the exercise of that power, 
Bethell was more audacious and less ceremonious than either of his 
predecessors. Whenever things seemed to be going against him (as 
was liable occasionally to happen, when he was compelled by other 
engagements to leave cases for a time in the hands of his juniors), he 
was not careful to preserve so much even as an appearance of respect 
towards the judge; which Knight Bruce had always done. This habit 
of imperiousness was a drawback upon his later triumphs, and in the 
end contributed to his fall. So great was his antipathy for Knight 
Bruce, that, when Chancellor, he would never sit with the Lords 


Justices, of whom Knight Bruce was then one ; — an arrangement with 
which they, on their part, were not dissatisfied.’’ 


Stories FRoM Law Reports: ! Tue Story or Bor wHo WaTEeRED 
THE Rose IN THE AppLE Tree. — Joseph Wells had a house and garden 
at Frome. ‘There was a low apple tree in the garden with a rose tree 
in it. 

Little Willy Wells, who was ten years old, and his small sister were 
playing in the garden on the evening of the 29th of May, 1880. The 
little girl said: ‘‘ Now, Willy, we must water the flowers.’’ So the 
children filled their little watering cans and proceeded to wander round 
the garden and refresh the flowers as they love to be refreshed in the 
cool of the evening, when the sky has been sparing of its showers. 
The children were fond of flowers, and were indefatigable in earing for 
them. 

The rose tree in the apple tree was not going to miss its share — in 
fact it was Willy’s chief delight to climb up and water this particular 


} From Reg. v. Salmon and others, 43 L. T. Rep. 573; 6 Q. B. Div. 79. 
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favorite ; for climbing was a variety, and such a variety as a small boy 
chiefly loves after the ‘‘ slack’’ employment of the previous half-hour. 
His little sister admiringly watched his ascent; and handed up the 
watering can when he was safely there. 
Just at this moment she heard a shot, and some of the leaves fell 
down from the tree. 


* * 7 * * * * * * * * . * 


On the evening of the 29th May, three men called George Salmon, 
Hancock, and John Salmon came to the house of one Newport, in Frome. 
George Salmon had a rifle with him, and some ball cartridges. All three 
wanted to fire off one or two shots; and they asked Newport for some- 
thing at which they could fire. Newport gave them a board from his 
fowlhouse. He then went with them intoa field close by, and Hancock 
climbed into a tree. George Salmon handed up the board to him. 
Hancock fixed it on the tree about eight feet from the ground. They 
all went about a hundred yards up the field, and they all lay down in the 
grass. Newport heard two shots. Newport could not say which of 
them fired the shots, because he was looking at the board. Newport 
was not sure whether the first shot struck the target; but the second ~ 
shot certainly did strike. Newport did not know which of them fired 
it. Two more shots were fired afterwards, when Joseph Wells and 
Jonathan Knight came up and told the firing party what had happened. 
* * * * * * * * * * * * * 

What had happened? 

This was the little sister’s story :— 

‘* My brother got up into the apple tree to water the rose. While 
my brother was in the tree heard a shot. It passed through the tree, 
for some of the leaves fell down from the tree. I called to my brother, 
but he answered me and said that he was safe. Then there was an- 
other shot, and my brother fell out of the tree dead on the ground. 
There were four or five shots fired altogether. I think that it was the 
second shot which killed him.’’ This was the truth, and the boy was 
undoubtedly dead. 


* * * * * * * * * * 


George Salmon was a member of the Frome Selwood Rifle Corps. On 
the fatal 29th May he had attended the rifle practice. He had taken 
his rifle from the armory. He had had fourteen ball cartridges served 
out to him, and had fired them all away. After the practice was over 
he had taken his rifle away with him, though it was his duty to have 
returned it to the armory. He had not taken it back, and the drill 
instructor had missed six cartridges from the magazine when he went 
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there about half an hour after the practice was over. And this was the 
direful use to which they had been put. 


* * * * * * * * 


George Salmon, Hancock, and John Salmon were tried for man- 
slaughter by the Jate Lord Chief Justice of England, Lord Coleridge. 
Besides what has been already stated, the evidence was as follows : — 

It was proved that the distance from the spot where the shot was 
fired to the tree in which the boy was killed was 393 yards. But the 
rifle was sighted for 950 yards, and would probably be deadly at a 
mile. 

Joseph Wells, the father of the little boy, the first who came to the 
prisoners after the shot, said: ‘* When I first came up I saw Hancock 
and Newport and John Salmon. I told them what had been done, and 
that they had killed my boy. They seemed very sorry, and wished 
that they had not done it. I asked them where the rifle was. They 
said that it was flung down in the field, but we could not find it. I 
left Hancock and John Salmon in charge of Knight.’’ 

Jonathan Knight said: ‘‘ I saw the three prisoners with Newport in 
the field. I called to them to stop firing. I came on Hancock and 
Newport and John Salmon. I saw George Salmon at first, but he was 
not there when Icame up. I told them that they had killed a boy, and 
I said ‘ Where is the gun?’ They went back to find it, but they could 
not do so, and they said that George must have taken it away.”’ 

William Parsons said: ‘‘I went to Newport’s house. There I saw 
Hancock and John Salmon. I went with them to the field, and they 
showed me the tree in which was the target. The bottom of the target 
was about ten feet from the ground. I took John Salmon and Hancock 
to the police station. Then I went to George Salmon’s house. He 
said, when I took him into custody: ‘ Don’t blame my brother, for it 
was I that did it.” I took him to the station. When the three were 
there together, George Salmon said, ‘I fired the shot, and it must have 
‘been I that killed the poor boy.’ ”’ 

The rifle was afterwards found in George Salmon’s house, and it and 
two cartridges found in the field were identified by the drill instructor — 
the rifle as being the rifle which George Salmon ought to have returned 
to the armory on the evening of the 29th of May, the cartridges as 
being cartridges similar in all respects to those six of which he had 
missed from the armory on that evening. 

The jury found all three prisoners guilty of manslaughter, and, upon 
a case stated by the Lord Chief Justice, the Court for the Consideration 
of Crown Cases reserved — consisting of Lord Coleridge himself and 
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Justices Field, Lopes, Stephen, and Watkin Williams — subsequently 
held that there was evidence to support the conviction. 

Legal propositions: (1) Manslaughter is unlawful homicide not 
amounting to murder. It is unlawful when caused by the culpable 
omission to discharge a duty tending to the preservation of life. There 
is a duty tending to the preservation of life to take proper precautions 
in the use of dangerous weapons or things. (2) Where several persons 
unite in using dangerous weapons and all of such persons omit to take 
any precautions whatever, and death results, all of such persons are 
guilty of manslaughter. 

On the first point, see Sir Michael Foster’s Discourses on Crown 
Law,' and, on the second point, cf. Reg. v. Swindall,? and refer to 
Archbold’s Criminal Pleadings.?— Law Times (London). 


How Can a Lawyer ARGUE For 4 CLIENT WHom HE THInKs WRONG ?— 
The Earl of Selborne, whose character and position give his words 
authority, thus answers the question : — 

‘*A question of casuistry has often been raised, which was propounded 
to me by Patrick Cumin (secretary to the Education Department of the 
Privy Council), through my brother Edwin, in 1845. ‘ How,’ he 
asked, ‘ can a lawyer argue for a client whom he thinks wrong?’ This 
was never to me a practical difficulty. The duty of a lawyer, under 
such circumstances, has, of course, its limits. He should always, and 
then more than ever, be on his guard against offering to make himself 
witness as well as advocate, and to corroborate his arguments by any 
statement or insinuation of personal belief. But it is the right, even of 
those who are most in the wrong, to have the benefit of a fair and public 
trial according to law, and to have their evidence properly laid before 
judge or jury, and the arguments which can honestly be advanced on 
their side skillfully and fairly stated. It is the advocate’s part to do 
this. If he were to refuse to undertake any case of which, upon the 
materials before him, he might have formed an unfavorable opinion, 
he would not be a minister of justice, but the reverse. Not only would 
he be encroaching upon the office of the judge, and doing what (if all 
other advocates did the same) would, before and without trial, practi- 
cally shut out the client from having his case fairly presented, but his 
judgment might, after all, be mistaken. It has happened to me, not 
very seldom, that the end of a case has been contrary to my first im- 


1 Pages 262 and 268. 22C. & K. 230. 3 20th edit., p. 726. 
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pression of it, and that I have, nevertheless, been satisfied that justice 
was done. In the greater number of cases, the result is in accordance 
with the expectations of counsel; but the client, if he suffers a merited 
defeat, has had that unobstructed access to the seat of justice which is 
every man’s right.”’ 

This question was discussed at length by Mr. Showell Rogers in an 
address upon the Ethics of Advocacy, which was delivered at Birming- 
ham in1897, and appears in the Law Quarterly Review for July last. It 
recites the usual arguments and opinions. The address is more par- 
ticularly interesting upon that part of the subject which relates to 
the declaration of the individual opinion of an advocate in regard to 
the merits of his case or the innocence of his client. Mr. Rogers thinks 
it is useless at the present day for an advocate to express his individual 
opinion upon the case. He notices several instances in which prom- 
inent advocates have improperly expressed their personal belief as to 
the guilt of their clients, and have been rebuked by the court or by the 
attorney-general. 

Then also he refers to the keeping back of a decided case which is 
against the counsel arguing the case —a risky thing to do — except 
possibly in a criminal case, where the importance of decided cases is 
not so great and the burden lies peculiarly upon a prosecution. In 
civil cases judges look to the Bar to aid in the administration of what is 
the known law, and in these days it is exceptionally important that the 
Bench should be told by counsel all that they know about decisions. 


Lorp Cuier Justice Russett on Lecat Epvucation. — Lord Russell, 
of Killowen, recently delivered an address in the hall of Gray’s Inn, 
in connection with the Moot Society of that Inn, which was thus con- 
densed in the Law Journal : — 


Lord Russell of Killowen said he would apportion his remarks among three 
topics — legal education, the moot system, and the best mode of argument in 
court. Referring to the keen interest he took in the improvement of legal edu- 
cation, he disclaimed all thought of depreciating the efforts made by the Coun- 
cil of Legal Education or the abilities of the various readers and lecturers. 
But legal education could only be imparted properly by a permanent body par- 
taking of a collegiate character. The best lecturers could not be had under the 
present system, in which a man was a professor to-day and to-morrow was not. 
The men must be secure in their position, and must devote themselves to a 
special branch of the law. They must specialize like other scientists. He re- 
ferred to the recent discussion as to the admission of aliens to the English Bar, 
and commended the wise resolution of the Benchers of the four Inns to admit 
them. He eulogized the professions of architecture, medicine, etc., for admit - 
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ting to their ranks men of all nationalities. Thereby the profession was 
enriched, and “ we of the bar’ have nothing to fear from competition. The 
more the merrier. Every student who studied here became, when he returned 
to his own country, a missionary to inculcate the excellence of the English law 
and the English civilization. Our law combined the highest individual freedom 
with the greatest well-being of the community. He strenuously urged them all 
to aspire after the highest ideals in everything. Turning to the question of 
moots, he paid a merited tribute to Gray’s Inn as being the last to discontinue 
those ancient exercises and the first to revive them, and he hoped that the time 
was not far distant when they would form an integral part of the qualifications 
necessary for call to the bar. The bar had great privileges, and it should en- 
deavor to prove itself worthy of them. A barrister of seven years’ standing 
was eligible for almost any post, except that of archbishop or admiral. The 
third part of his discourse was that which perhaps best pleased his audience. 
indeed, it may be said that his generous welcome to strangers was received 
with something like a sigh by those who know how keen is the competition at 
present. Arguments, he said, should be clear, simple, direct, and fair. The 
advocate should have the judicial faculty, and be able to view his adversary’s 
case as well as his own. He must be astute to detect the turning -point, and 
mass on it all his strength. The best arguer in banc was, in his opinion, the 
late Lord Chief Justice Mellish, and his excellence was chiefly due to two 
causes — he cited but few cases, and he was very concise. He eulogized the 
advice which Sir William Follett gave to the late Lord Coleridge when about to 
join the bar: “In stating your own case, never neglect to state your opponent’s 
case also, for it is most probable you will do it less favorably than he himself 
would.’”? Three kinds of arguments were to be avoided. There was what he 
would style the “ Plunge -into-the-cases argument.’’ Before meddling with 
cases the advocate should inform himself what was the principle of the ques- 
tion, and next, what were the facts of the particular case. In this connection 
he recounted an experience of his own at the bar. It was in 1861, during the 
American War, and was a question of blockade running. He had amassed a 
quantity of cases and was about to cite them before Lord Westbury when that 
judge counseled him first of all to get hold of the facts of his case, and then, 
perhaps, he would discover how small a proportion of his cases were really in 
point. Then there was the ‘‘ Promissory argument.’? Some counsel would 
say, ‘* I don’t mean, m’lud, to deal with this point just now, but later on I 
hope,’”’ etc. Lastly, there was the ‘‘Cocksure argument,” and it was, in its 
own way, the most reprehensible of all. Positive people were seldom right. 


Waitinc In VaIN For Briers. —‘‘Q. C., M. P., tells a true story 
infinitely full of pathos,’’ says the Strand Magazine: ‘‘ A fortnight ago 
a letter reached him in the handwriting of an old college friend, telling 
a pitiful story of a stranded life. The writer had been called to the 
bar, hoping some day to land on the judicial bench, even if he did not 
reach the Woolsack. He had noinfluence, and very little money. No 
business came in his way. But he held on through long years, patiently 
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hoping that some day his chance would come. Now he was sick, 
probably unto death, and had no money to buy food or medicine. 
His old friend promptly sent a remittance, which was gratefully 
acknowledged. At the end of a fortnight it occurred to him that he 
would call on the sick man and see what more he might do to help him. 
Arrived at the address, the door was opened by a lady-like woman, still 
young, pretty in spite of the pinching poverty. He gave his name and 
announced his errand. Whereat the lady, bursting into a passion of 
tears, told him that he was too late. Her husband had died that morn- 
ing. ‘Would you like to see him!’ she asked, wistfully. The two 
walked upstairs to a small front room. On the bed lay the body of a 
man about forty years of age, fully dressed in the wig and gown of a 
barrister. In his right hand he held a bundle of foolscap. ‘ What is 
that?’ the old friend whispered. ‘ That,’ said the widow, ‘is the only 
brief he received in the course of nineteen years’ waiting. He asked 
me to dress him thus, and put it in his hand when he was dead.’ ”’ 


Tue Epvucation or Investors. — What effect, it has been asked, 
will the Hooley disclosures have on company speculations? Will they 
scare the investor, or will the startled fish come back just as before to 
the promoters’ bait? Cupidity is a deep, strong, and persistent passion, 
and the rush of its advancing tide soon obliterates the traces left by 
fraud or commercial disaster. But the public has certainly had a 
striking object lesson, and it will be strange if it does not profit by it. 
Indeed, so rapidly are law courts, and newspapers — aided thereto by 
the potent and quickening stimulus of self-interest — educating and 
enlightening those unsophisticated persons who once appealed to our 
imaginative pity, that the notion of a great innocent, gullible public 
on whom the promoter can prey at his pleasure is being fast dissipated. 
The investing public is, in fact, learning to discount the glowing promise 
of prospectuses, and not always to dance to the pipe of the financial 
journalist, charm he never so wisely. The arts of advertisement are, 
in a word, understood — the puff direct, the puff preliminary, the puff 
collateral, the puff collusive, and the puff oblique, to use Sheridan’s 
enumeration. This fact of the growing maturity and experience of 
the public must be reckoned with in any coming legislation, for it is 
the assumption of the opposite, of the ignorance and inexperience of 
the public, which furnishes the plea for half the proposed changes in 
company law. The theory of our law is that every man ought to pos- 
sess a certain firmness of mind in the presence of danger; he should 
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not, for instance, shoot a burglar unless in reasonable apprehension of 
danger; and so of contracts, whether to take shares or any other 
commodity, the law credits every man with an average amount of 
sagacity and common-sense. It is really the best way of teaching him 
prudence if he does not possess it. ‘Taking care of him is the worst 
way. Observe — to take a parable — that intelligent animal, the horse. 
In his natural state he will not trample on a man. Domesticate him, 
and he surrenders his intelligence to his master or ceases to use it, goes 
blindly on and knocks down anybody who comes in his way. Social- 
istic legislation of the grandmotherly type has the same effect. It 
turns intelligent beings into driven cattle. — Law Journal (London). 


Poricy. — Charles F. Manderson of Nebraska, acting 
as president of the American Bar Association at its recent meeting at 
Buffalo, in the absence of President Joseph H. Choate, ambassador to 
the court of St. James, delivered a very strong address, in which, among 
matters, he spoke of the Federal legislation rendered necessary by the 


war with Spain and the acquisition of new territory including the Philip- 
pine Islands: — 


With the Philippine Islands, in armed resistance to the exercise of powers 
legitimately ours and the performance of duties irresistibly devolving upon us, 
the situation is intensified. Much dispute is there as to what are these powers 
and what these duties. Many of the arguments are more hysterical than logi- 
cal, and are based upon theories utterly subversive of the fundamental princi- 
ples of the law of nations, and practically destructive of the war-making 
power. 

Our Supreme Court in 1833 recognized ‘‘the settled principle in the law and 
usage of nations, that the inhabitants of a conquered territory change their 
allegiance and their relations to their former sovereign is dissolved.’’! Fre- 
quently thereafter and particularly in 1857, after the conquest of New Mexico, 
it insisted upon the same rule, holding to the right of military occupation and 
** through and by that means ordaining a provisional or temporary government 
for the acquired territory.”’ 

‘‘ Amongst the consequences which would be necessarily incident to the 
change of sovereignty would be the appointment or control of the agents by 
whom and the modes in which the government of the occupant should be 
administered — this result being indispensable, in order to secure those objects 
for which such a government is usually established.” 2 

Our government has proceeded upon these lines of a principle recognized 
and acquiesced in by all civilized powers. The President has issued his orders 
based upon this law. While insisting that since the cession from Spain that 
our “powers as military occupant are absolute and supreme,”’ he guarantees 
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the protection of private rights of persons and property, the administration of 
justice under the organized courts and the freedom of the people to pursue 
their accustomed occupation. 

The collection and administration of revenue, the care of public and private 
property, the restoration of commerce, the movement of trade in its accustomed 
channels are all provided for, and standing in the way of an orderly, beneficent 
‘provisional or temporary government’? are insurrectionists in arms, revolu- 
tionists in battle array, encouraged in their rebellion by political theorists who 
would, if they could, adopt a policy not only Utopian, but emasculating; one 
that would make the great Republic a weakling, to be flouted at and scorned by 
the Powers. 

‘The plain duty that devolves upon this country is to suppress this revolt; 
with firm, strong hand put down this insurrection, and when our sovereignty 
is acknowledged and our supremacy made manifest, with kindly guidance and 
generous aid lead these people of the Asiatic seas to self-government, and in- 
sure to them “‘ domestic tranquillity, provide for their common defense, pro- 
mote their general welfare and secure the blessings of liberty to them and to 
their posterity.’ as provided by the constitution of the United States. If a 
separate autonomy can be safely had for these islands, and I sincerely hope it 
may be, we can surely trust the Congress that it will be granted. If with 
Hawaii and Porto Rico they are to become dependencies, colonies, or terri- 
torial possessions, we can safely rest upon the wisdom of a people that in the 
past has wrested with far more difficult problems, taken with safety territory 
more vast and under then existing conditions more remote, assimilated popu- 
lations most distinctively foreign, rid itself of the fearful incubus of domestic 
slavery and, quelling an insurrection greater than any that history records, 
restored a dismembered Union, and rejoined disunited States with a bond of 
cement so strong that the paradox came that disunion meant a more perfect 
union, and secession meant accession. 

In Cuba we are pledged to the restoration of complete tranquillity and:the 
inauguration of a stable home government. The impositions and horrors of 
Spanish rule will, under the guiding care of this country, be replaced byja just 
and humane government, created by the people of that fair island of the An- 
tilles. If she shall come to us in the future it will be of her own volition and 
on such terms as a treaty of annexation may impose. . 

The questions that arise as to all these possessions, whether they are a present 
fact or in expectancy, are those of law rather than politics. The lawyer, not 
the politician, must write the compact that shall unite these distant parts. 
There will be work enough for our association, even if it should confine itself 
to the elucidation of the knotty problems that the expansion that has already 
expanded has brought to us. 


Tuomas Noon Tatrourp: Lawyer anp Apvocate. — Talfourd’s 
success at the bar is an example for all time of what industry and per- 
severance can do in spite of temperament. For Talfourd had the tem- 
perament of the poet and man of letters rather than that of the lawyer. 
It was a greater delight to him to write a sonnet than an opinion on 
VOL. XXXIII. 49 
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evidence, to master the construction of a Greek drama than the details 
of a complicated case. Legal pedants — persons who are mentally 
incapable of taking an interest in anything outside the dry technicalities 
of law — will, of course, always be found to sneer at lawyers of Tal- 
fourd’s type. He had no special aptitude for success at the bar. 
Perhaps not. All the more honor to him, therefore, for the success, 
the not insignificant success, which he did achieve. Nor was his ad- 
vancement due to influence. ‘‘ Talfourd,’’ says one who knew him, 
‘*rose at the bar by his own unsparing industry, personal merit, and 
talent, without aid from or recourse to one of the trickeries, devices, 
or family connections which now enter so largely into success at the 
bar.”” ‘* Now’’ was forty years ago; and, of course, ‘ trickeries, 
devices, and family connections’’ are unknown at the bar in this 
present year of grace. 

Talfourd’s place in his profession may be ascertained without much 
difficulty. ‘*He was never celebrated as an astute pleader,’’ says the 
writer above quoted. ‘‘ Many men excelled him in special demurrers. 
He had, happily for him, too large a soul for that, and too broad and 
masculine an intellect.’’ In other words, Talfourd did not happen to be 
blessed with what is called ‘‘ the legal mind ;’’ but we take it that he had 
a sound knowledge of the common law, and was what is known as a 
‘*safe’’? man. In ordinary nisi prius cases he was not particularly 
successful, for the simple reason that he was unable to do himself or his 
client justice unless he were in thorough sympathy with his case. He 
was congenitally incapabel of waxing enthusiastic to order, or in direct 
proportion to the indorsement upon his brief. Talfourd emphatically 
liked to be on the ‘‘ right’ side, although, curiously enough, he thought 
conscientiousness a drawback in an advocate, especially when ad- 
dressing juries. Speaking on this subject in an essay on forensic 
qualities, he says: ‘‘ A sense of truth is ever in his [the advocate’s] 
way. It breaks the fine, flimsy, gossamer tissue of his eloquence, 
which but for this sturdy obstacle might hang suspended on slender 
props, to glitter in the view of fascinated juries. It is seldom that a 
young barrister can employ the most efficacious mode of delighting his 
audience unless he is nearly on a par with them, and thinks, in honest 
stupidity, that he is pouring forth pathos and wisdom.’’ This is a 
fairly arguable question. But Talfourd was probably speaking out of 
the fullness of his experience, and no doubt he occasionally felt punctil- 
iousness to be an inconvenient virtue when endeavoring to convince the 
twelve British shopkeepers. 

As an advocate rather than as a lawyer (if there be anything in the 
distinction) Talfourd is to be judged. He had all the equipment 
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necessary for a successful advocate —a fine presence, a good voice, a 
persuasive manner, and a remarkable gift of eloquence. Talfourd, 
indeed, was a born rhetorician. One might remain unconvinced by the 
argument, but one could not resist the potent spell of the speaker’s per- 
sonality, the rushing torrent of words, the fire and fervor of his manner, 
the magic of his voice. Of course, like most orators, Talfourd was 
worthy of the finest traditions of English forensic oratory ; at his worst, 
he was verbose, stilted, wearisome. Like many another orator before 
and after him, he ‘‘ never used one word where three would suffice.’’ 
On the whole, it is not surprising that only in about half a dozen cases 
in the course of his professional career of thirty years at the bar did 
Talfourd show that he had a claim to be considered as in the first rank 
of advocates. — Law Times. 


Trusts AND LecisLaTion AGarinst. — This subject, by reason of 
recent legislation, and the general discussion of it by the newspaper 
press and by the public everywhere, necessarily formed one of the topics 
considered by the president of the American Bar Association at its 
recent meeting ; for the president is required to open each annual meet- 
ing of the Association with an address upon the most noteworthy 
changes in statute law on points of general interest made in the several 
States and by Congress during the preceding year. Probably there is 
no subject of legislation of greater interest at the present time than that 
of trusts. Mr. Manderson, before entering upon the subject of specific 
legislation in detail, made some general observations upon the subject 


which are timely, suitable, and important. We quote this portion of 
his address : — 


LEGISLATIVE INTERFERENCE WITH TRUSTS. 


The problems, legal and political, that are the most absorbingly important 
and likely to lead to far-reaching results in law-making and statute construc- 
tion are those incident to so-called trusts, pools, and combinations in manu- 
facture, commerce, and trade. The legislative difficulty seems to be to draw 
the line that should divide the objectionable trust or monopoly, that defies the 
natural laws of trade, from the desirable corporation or the concentration of 
capital productive of good results. To strike down the one and not cripple the 
other is no easy task for the lawmaker. Concentration is the order of the day. 
Industries of importance and enterprises of magnitude can only be carried on 
with success by bringing together that aggregation of capital and limitation of 
personal liability permissible in the creation called a corporation. This artifi- 
cial person has accomplished, in the gathering of the raw materials from the 
storehouses of nature; the making from them in shop, mill, and factory articles 
of use or ornament; the gathering of them in mart, store, and warehouse to 
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vend to the consumer, and the distribution of them by the numerous channels 
on water and land— more of substantial advantage to mankind than any other 
instrumentality. The century now closing has seen during its hundred years 
an advance on all lines of production, with corresponding benefit to the con- 
sumer, such as has been afforded at no other period in the world’s history, 
Corporations that have for their purpose a bettering of methods of manufac- 
ture, sale, or distribution; the cheapening of the making of the article produced; 
the improvement in the style or convenience of the finished product; the 
economy in its vending or transportation, are a great good to mankind, and in 
them, legally conducted, there is naught of evilto our race. No more disastrous 
calamity could befall this republic, that largely by such concentration of capital, 
with the safeguards thrown about the investment, has kept for itself its own 
splendid market and is now capturing the markets of the world, than a blow 
administered, either by statute or decision, destructive of those corporate 
interests that are honestly capitalized, fairly based, and legitimately managed. 


ALARMING DriIFT OF LAW AND COURTS. 


Viewing the work of the law-makers and the courts one cannot but feel 
some alarm at the drift of both, while realizing that the action of many of the 
corporate creatures made by the law are such as to demand as to them that a 
halt should be called and their aggressive advances cease, even if their destruc- 
tion must be ordained to stop them in their career. The fear is that we may 
go to extremes and that in wiping out the iniquitous trust we may destroy the 
legitimate corporation. The public mind is excited by the yellow-tinged 
articles of a partisan press and the loud mouthings of blantant politicians, 
seeking simply party advantage and the keeping of power or the gaining of 
patronage to be dispensed. In platforms parties will vie with each other in 
denunciation of trusts and combinations and with meaningless phrases, ‘ full 
of sound and fury,’’ seek to capture the votes of the groundlings. The evils 
that exist cannot thus be remedied. Laws framed in haste that are designed to 
obtain political advantage, or are based upon popular outcry, or unreasoning 
prejudice, come usually to plague and torment their inventors. Adam Smith 
is rightin saying that ‘* occasions on which a government can help or intervene 
are, a certain well-defined province of action excepted, exceedingly rare and 
ought to be looked on with the gravest suspicion, and permitted with the 
greatest hesitation.”’ 

That evils exist that need legislative correction cannot be gainsaid. Over 
or fictitious capitalization, monopolistic tendencies leading to the destruction 
of fair competition, the decrease of producing cost with advance of the price 
to the consumer, are wrongs demanding a remedy; but the corrective cannot 
be safely applied when unreasoning denunciation, furious hostility, and desire 
for partisan gain rule the legislative mind, and truckling to popular outcry 
sways the judicial decision. 

Nearly all the States have what are termed anti-trust laws, and in them the 
term trust has received much enlarged definition. We recall when the term 
signified an organization by which the control of several corporations was 
vested by transfers of stock or otherwise, in a central committee or board of 
trustees, who controlled or suspended the work of any of the corporations at 
pleasure, and could thus regulate production and defeat competition, thus con- 
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trolling the prices of the necessities or conveniences of life. This surrendering 
of the powers of a corporation, by its own act, to the control of a trust was an 
act of legal hari-kari and afforded ground for a forfeiture of its charter by 
the State. This penalty being invoked, many corporations seeking results, not 
to be permitted by way of trusts, formed new corporations of great magnitude 
that swallowed the smaller, which became extinct. It is estimated that over 
five hundred of these organizations have been formed that have taken over the 
stock of many corporations, in all lines of industry, with a capitalization of 
billions of dollars, represented by preferred and common stock. It is believed 
that the preferred stock represents more in value than this property purchased, 
and that the common stock usually has no real basis of value. Those who sell 
their plant or stock to these enterprises, the glib-tongued promoters who launch 
the scheme and the persuasive bankers who float the stock of the over-capital - 
ized venture, are the ones who reap the golden harvest, while the gullible ones 
of the public who invest in the stock are the losers. 


RestituTIon oF ConsuGAL Ricuts: Huspanp not Bounp To REcEIVE 
a Wire Back wo Is ADDICTED TO Promiscuous Kissinc. — We have 
recently called attention to the increasing number of suits for the 
restitution of conjugal rights which come before the Probate, Divorce, 
and Admiralty Division of the High Court of Justice in England. A 
case of this character was lately tried before Sir Francis Jeune and a 
jury, in which the husband objected to taking his wife back because 
she was too much addicted to the kissing habit. She had a liking for 
the stage and the society of actors, and allowed several of the male 
actors tokiss her. These gentlemen, however, insisted that no inference 
of immorality should be drawn from their conduct or that of the lady 
in this respect, one of them testifying that he kissed all the ladies of 
the company to which he belonged and called each one ‘‘ My dear.’’ 
In charging the jury the judge characterized this witness as ‘‘ a young 
scapegrace, whose chief occupation, according to his own showing, 
seemed to be putting his arms around the ladies of the company and 
kissing them.’’ The jury refused to compel the husband to receive his 
wife back into his home, not, however, because of the kissing, but on 
account of graver offenses which the evidence established against her. — 
New York Sun. 


DeparTMENT Store LecGistation. — The acting President of the 
American Bar Association in his review of the legislation of the country 
for the past year says: — 


Department stores are receiving attention and a disposition is evidenced to 
interfere with their spreading tendencies in the State of Missouri. Business 
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in cities of over 50,000 inhabitants is classified into seventy-three different 
classes, embodying about everything which is the subject of trade or barter, 
These classes are then divided arbitrarily into groups or grades. It is made 
unlawful to expost or offer for sale, in the same establishment, under a unit 
of management, goods at retail of more than one of the groups or grades with- 
out a license of from $300 to $500 per annum for each; two-thirds of the 
license tax to go to the city and one-third to the State. The Governor appoints 
in each city a license commissioner, who shall receive applications and issue 
licenses. For one establishment to deal in many classes would mean an amount 
to be paid for licenses that would be prohibitory. The taxation imposed by 
the law is a practical recognition of the truth of the statement: ‘‘ The power 
to tax is the power to destroy.”? Did the lawmakers desire precedent for the 
attempted destruction of department stores they could have found absolute 
prohibition of the carrying on of more than one business, under heavy penalties, 
among the discarded rubbish of the English Law, in statutes of the golden 
time, when the might of kings controlled the right of subjects. It is unneces. 
sary to state in this presence that long ages ago these impositions upon per- 
sonal liberty were consigned, with many others of like import, to the dust-heap. 


Tae TWENTY-SECOND ANNUAL MEETING OF THE AMERICAN Bar Asso- 
c1aTion. — The twenty-second annual meeting of the American Bar 
Association took place at Buffalo, New York, on the 28th, 29th, and 
30th days of August, according to the programme published in our last 


issue. The president of the association, Hon. Joseph H. Choate, hav- 
ing been appointed Ambassador of the United States at the Court of St. 
James, was unable to be present and perform the functions of the office, 
and they devolved upon one of the vice-presidents, Hon. Charles F. 
Manderson, United States Senator from Nebraska. The International 
Law Association met during the same week, and occupied with its ses- 
sions the last three days of the week. Altogether, the attendance upon 
these two bodies was so numerous that the Hotel Iroquois, in which 
both had their headquarters, was unable to accommodate those in 
attendance, and the overflow went to the Tifft House and the Genesee 
House. This meeting of the American Bar Association was the most 
successful one which ever took place, except the one which was honored 
by the attendance of Lord Russell of Killowen, the Lord Chief Justice 
of England. The total attendance at this meeting was 220. Senator 
Manderson presided in an admirable manner, and received the distin- 
guished honor of being elected president of the association for the com- 
ing year. His address was one of the best that has ever been delivered 
by any presiding officer of the association. It consisted of two parts, 
the first relating to general topics, and the rest relating to the constitu- 
tional subject of Noteworthy Changes in the Statute Law, — a subject 
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which the president is, by the constitution of the association, required 
to treat in his annual address. Mr. Manderson read the first part of 
his address, and asked ‘‘ leave to print,’’ as they say in Congress, in 
respect of the second part. Another noteworthy feature of the first 
day was the annual address by Senator Lindsay of Kentucky, on what 
has come to be called territorial expansion. The writer of this note did 
not arrive in time to hear this, but heard it highly spoken of. It took 
ground in favor of the policy of the administration with reference to 
that question. The address was the more noteworthy from the fact 
that Senator Lindsay belongs to the party which stands in opposition to 
the party in power. On the forenoon of the second day Mr. George Q. 
Keasbey, of New Jersey, read an address in defense of that precious 
New Jersey product — not the mosquito—but the monopolistic 
‘* trust.”’ 

But the real feature of this session of the American Bar Association 
was the address of the Hon. Sir William Fann Kennedy, a member of 
Her Majesty’s High Court of Justice, on the subject of ‘*‘ The State 
Punishment of Crime.’’ We are happy to be able to print this address, 
in a revised and corrected form, in our present issue. Our readers 
will see that it contains two striking thoughts: 1. That the crimes de- 
nounced by the statute law ought to bear a closer relation to moral 
turpitude. For example that, in general, the law ought not to punish 
with the same severity such a crime as smuggling, or stealing a chattel 
of no great value, as the seduction of an innocent girl or the debauch- 
ing of achild. 2. That the primary object of punishment is not merely 
an outgrowth of the idea of retaliation, transferring it from the indi- 
vidual to the State, nor is it merely the necessity of protecting society 
by holding up to the members of it the example of punishment follow- 
ing crime; but it is the idea of pain following sin. We are sure that 
not one of our readers will omit the perusal of this admirable address. 

The annual banquet took place in the great dining hall of the Ellicott 
Club. The dinner was good, but the speeches, on the whole, were 
only fair. The writer of this sketch regrets to say that the second 
speech put him to sleep, and that he did not wake up until he heard, 
at midnight, the singing of the doxology, ‘‘ My Country ’tis of Thee.”’ 
In honor of our English guests, they should have sung, ‘‘ God Save the 
Queen.’’ Perhaps they did, and without waking the writer up. On 
the evening of Tuesday, the Buffalo Club entertained the members at 
their country place on Delaware avenue, outside of the city —a most 
enjoyable affair. 

On the evening of Thursday, August 31, a joint excursion was given 
by the Erie County Bar Association— Buffalo is the county seat of 
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Erie County —to the members of both of the assembled associations, 
the American Bar Association and the International Law Association, 
All who participated in this excursion will take off their hats to the 
Erie County Bar Association. There are but few places in the world, 
not already seen, where, having reference to natural scenery, an 
excursion could have afforded so much pleasure. Lord Dufferin wrote 
in his book that Almanna Gau, in Iceland, was worth going around the 
world to see. The Canon of the Colorado is the most stupendous 
crack known to exist in the crust of the earth, not excepting the fjords 
of Norway and Iceland. The Royal Gorge of the Arkansas is, for a 
few miles, aduplication of the Canon of the Colorado. The Canon of 
the Niagara, on the other hand, has been eaten back from Lake 
Ontario to the present falls by the action of water during the slow 
progress of ages. There is a bay or nipple called the Whirlpool, 
extending laterally from the river about- half a mile into the Canada 
shore, and above it is a deep depression. This marks the ancient 
fall, or one of the ancient falls. Here, at some former period. the 
great river, or at least a channel of it, leaped over the precipice, from 
a much greater height than the present Horseshoe Fall. 

The Erie Bar Association took the excursionists first to Niagara 
Falls, New York ; thence in carriages over upon Goat Island; thence on 
a tramway across to the Canada side; thence up the river to Dufferin 
Island, where possibly the most stupendous scene of all is witnessed, 
the great river, nearly two miles wide, hurrying forward toward the final 
plunge at the terrific speed of about thirty miles an hour. Thence the 
excursionists went down on the Canadian trolley railway, traversing the 
table land and only catching glimpses of the great dark green ditch 
below them. Crossing the river on the new suspension bridge to Lewis- 
ton, another trolley line took them up on the American side through the 
gorge, running near the margin of the river. Here the great river has 
bunched itself into a mere ditch, not wide, but no one knows how deep, 
winding its swift course along like a serpent rolling from side to side, 
sometimes at the rate of thirty miles an hour. The water has assumed 
a dark green — that color which painters call terre vert. The spectacle 
is indescribably grand. The canon, cut by the water in process of 
ages, is two or three hundred feet high with perpendicular walls. Great 
masses of rock have here and there fallen, in some cases lying partly in 
the stream. Approaching them from below, the falls are seen in a 
grandeur which can only be described as terrific or appalling. To those 
who have often seen them, they may have become somewhat common- 
place; to one who sees them for the first time, their effect on the 
imagination is overwhelming. The whole vast store of inland waters, 
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the waters of Lakes Superior, Michigan, Huron, and Erie, are hurled 
downward from the precipice. The great river seems to be busy, busy, 
busy, working at some great purpose. It seems to have thought and 
intelligence. One who looks at it can hardly realize that the volume of 
water which plunges from the precipice at a given hour, may be 
decreased or diminished threefold or more by the direction of the wind 
on Lake Erie. 

This excursion wound up by an enjoyable supper at the Cataract 
House. Other features of this meeting of the American Bar Association 
will be separately spoken of elsewhere. 


More Asout THE Dreyrus Case. — We have not troubled our read- 
ers about the Dreyfus case for some time, knowing that they have tried 
to keep pace with it in the daily papers. No legal proceeding which 
has taken place in modern times has afforded a spectacle at once so 
appalling and so ludicrous. The struggle for what is called ‘‘ Revis- 
ion’’ in the French law, described in a former number by our con- 
tributor, Mr. Ameisen, resulted in the institution of a proceeding for 
a revision of the trial by court-martial under which Captain Dreyfus 
was sentenced to penal servitude on the Ile du Diable. This proceed- 
ing commenced in the regular course of French justice, as it seems, 
before the criminal section of the Court of Cassation. ‘This court, as 
we have seen its constitution explained in the public prints, is a very 
numerous body, consisting of three divisions, each composed of fifteen 
judges, and each having its own president; so that the whole court, 
when assembled en banc, as we would say, consists of no less than 
forty-eight judges. The court proceeded with the investigation in a 
public and decent manner, according to the course of its procedure, so 
far as appears. 

In the course of the proceeding it became necessary to bring before 
it as a witness, Lieutenant-Colonel Picquart, who had been a member 
of the French High Staff, and chief of its Intelligence Bureau. It is 
well remembered that he was incarcerated in a military prison upon 
some charge—forgery we believe — because, having the means of 
forming an opinion upon the question, he had announced that opinion 
to be that Dreyfus was innocent of the charge of communicating mili- 
tary secrets to a foreign government, upon which charge he had been 
tried and convicted. It is said that the President of the Court, observ- 
ing the fatigue of Col. Picquart, doubtless the result of his imprison- 
ment and the excitement under which he labored in giving his 
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testimony, offered him an extra glass of ram — one glass more than it 
is the custom of the court to give a witness to enable him to refresh 
his memory. The president also committed the grave offense of ad- 
dressing Col. Picquart (who had not yet been convicted, but was 
merely accused), by his military title. We say ‘‘ grave offense,’’ for 
such it seems to have been in the country under whose laws an accused 
person is in fact if not in theory presumed to be guilty until he has 
proved himself to be innocent. For these two breaches of decorum, 
one member of the court, M. De Beaurepaire, resigned his high office, 
and then made demands upon the government that it do this and that, 
and made a spectacle of himself in the public press. 

It now became apparent that the criminal division of the Court of 
Cassation would order a new trial of the charges against Captain Drey- 
fus, but it was also apparent that the government had at every step to 
reckon with the army and the generals, many of whom were them- 
selves on the defensive, and some of whom were probably among the 
real traitors. In order that the hands of the government might be 
strong in this combat, it became apparent that it would be necessary to 
have the order of revision pronounced by the entire Court of Cassation, 
and not merely by the criminal section of it. The court was accord- 
ingly ‘‘ doctored,’’ so to speak, by the passage of a law transferring 
the proceeding for revision to the whole court. The interference of 
the legislature with a proceeding pending before a court of justice 
would in this country excite universal reprobation, — though this has 
taken place in one or two conspicuous instances, notably in an act of 
Congress withdrawing from the Supreme Court of the United States the 
power to issue writs of habeas corpus when it had before it a proceeding 
of that nature, which had been brought to test the constitutionality of 
the so-called ‘* Reconstruction Act,’’ following the Civil War. Ameri- 
can journalism did not hesitate to denounce the passage of this French 
law, as an attempt to reconstruct the court so as to secure a decision 
against the granting of another trial. Nevertheless, the result was that 
a new trial by court-martial was ordered by the unanimous judgment 
of the court. 

This new trial was directed to take place at Rennes, in the west of 
France. Dreyfus was brought from his imprisonment on the malarial, 
tropical Ile du Diable, and when he staggered upon the soil of France, 
it appeared that he had been denied all knowledge whatever of the 
agitation that had followed his sentence and imprisonment, and of the 
causes which led to his restoration to the soil of his country. He had 
merely been allowed access to such bits of alleged news as that his wife 
had been unfaithful to him, etc. The trial began before a court- 
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martial composed of seven officers, the one of highest rank being a 
colonel named Jouaust. One remarkable feature of the case — 
remarkable at least to Americans — was that the court began its ses- 
sions every morning at six o’clock, which we understand to be about 
the hour at which in France condemned prisoners are taken out for 
execution. The prisoner was, of course, allowed counsel, and was 
defended by two able advocates, Maitres Demange and Labori. The 
younger of these, M. Labori, appears to have been far the abler in 
cross-examination, far readier in resources, and far more aggressive 
than his senior. The prosecution was represented by Major Carriere, 
a military officer, whose functions corresponded to that of a Judge- 
Advocate in an American court-martial. He seems to have been on 
the whole a well-meaning man, and would doubtless have acted fairly 
on most points, had he not been bullied by other officers of the army, 
including the president of the court. 

A characteristic incident of the trial was that, one morning, while 
Maitre Labori was going to court, he was fired at from an ambuscade 
and shot in the back, near the spine. We can only conjecture the exact 
nature of his wound, for the press correspondents sent out various con- 
flicting statements concerning it, one of these being that the bullet had 
lodged against a portion of the spinal vertebre. This wound rendered 
it impossible for him to appear in court. Under the circumstances, 
the most obvious thing which an American court would have done would 
have been to adjourn the trial so long as there was any reasonable pros- 
pect of his recovery within an early period. Maitre Demange made a 
motion of this kind, but it was resisted by Major Carriere and refused 
by the court. The American Bar Association sent a message of sym- 
pathy to M. Labori, but refrained from expressing any opinion as to 
the guilt or innocence of the accused. The trial, if it could be calleda 
trial, then went on with the defendant handicapped by the absence of 
the abler of his counsel. We were about to say ‘‘lawyer;’’ but that 
word would have been inappropriate; since there can be no lawyers in 
a country where there is no law. 

In the French law there are no rules of evidence. When the Code 
Napoleon was framed, and they came to the title of evidente, it per- 
plexed them so much that they concluded to leave everything to the 
discretion of the judge; and so the whole matter of admitting and 
excluding evidence rested in the mere discretion of the court-martial, 
composed of men unlearned in the laws of procedure and who had the 
strongest motive to vindicate the army by convicting an innocent man, 
a thing which they had been advised to do by leading French public 
men, notably by the swashbuckler and duelist, Cassagnac. The result 
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was that the discretion of the court was exercised to let in everything 
except evidence which might work decisively in favor of the ac- 
cused. Witnesses went upon the stand and made long speeches 
vindicating themselves. Hearsay evidence was the rule, and real evi- 
dence was the exception. Nearly every witness made an argument 
and gave his opinion either that Dreyfus was guilty or that he 
was innocent. Not one per cent of all the evidence that was heard 
would be admissible in an English or an American court. The 
French intellect seems to have been utterly incapable of devising 
modes of trial or rules of evidence capable of ascertaining, with 
any tolerable degree of accuracy, the real question of guilt or 
innocence. At the outset, the prisoner, as soon as he is officially ac- 
cused, is, in fact if not in theory, presumed to be guilty. He is ex- 
amined in his cell by an inquisitorial process, and every word or indi- 
cation of emotion is noted. At the outset of his trial, he is compelled 
to stand up and submit to an interrogatoire, which consists of a series 
of questions put to him by the president of the court from the docu- 
ment thus made up, called a protocol, prepared in advance by the lean 
dogs of the law, namely, by the police and the law officers of the govern- 
ment. This interrogatoire takes him at his birth and carries him down 
to the date of the commission of the crime charged against him. All 
sorts of irrelevancies are dragged into it. Allsorts of questions, having 
no relation whatever to the real question of his guilt or innocence of the 
crime charged, are put to him, and especially those the answers to 
which might tend to blacken his character and render him offensive to 
the triers of the facts. After he has been put through this process, the 
so-called testimony commences. This, as we have already indicated, is 
anything and everything which any witness may choose to rehearse, 
the great mass of it being mere hearsay. All sorts of irrelevant 
documents, and especially letters written by third persons, all of them 
in the nature of hearsay evidence, are introduced. Witnesses make 
long arguments on the witness stand which take either the character 
of a defense of themselves, or of arguments in favor of or against the 
prisoner. While witnesses are giving their testimony, they are subject 
to interruption by other witnesses who have given opposing testimony. 
These interruptions sometimes involve colloquia of the characteristic 
French kind between three or four different persons at the same time, — 
all hurling back and forth their opposing arguments and contradictions, 
yelling and quivering with excitement, tearing the air with their arms, 
and shrugging their shoulders to indicate dissent. 

One rule of procedure, which seems slightly to favor the prisoner, 
is this, that whenever a witness has testified against him, at the close 
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of the witness’ testimony, the prisoner is allowed to make his little 
speech commenting upon it, or criticising it, or denying it. 

A striking illustration of the kind of evidence upon which the fate 
of the wretched prisoner hung, is found in the fact that, toward the close 
of the trial, the prosecution trotted out, with but twenty-four hours’ 
warning, an unspeakable rascal and lunatic named Cernuscbi, a Servian 
refugee, — that is to say, a fellow that had been run out of Servia with 
that unspeakable abomination, King Milan, and had taken refuge in 
France. This fellow had been under the surveillance of the French 
police, and they had an odious character registered against him. Never- 
theless, he was thought a fit person to vindicate the honor of the French 
army. His testimony is said to have been of the greatest importance 
to the prosecution, and a great blow to the prisoner. Now, what was 
that testimony? It was to the effect that, some years before, the wit- 
ness, in a café, had heard the Austrian military attaché say that Dreyfus 
was the real traitor. The evidence, it will be perceived, was purely 
hearsay, and, what was more, no circumstances of time or place were 
given sufficient to enable the counsel for the accused, in the short time 
which remained to them, to run the lie down and nail it. This fellow 
was immediately trotted out of France, and one or two days afterwards 
the counsel for the prisoner was allowed to make the statement that he 
was insane in Switzerland, and had broken down and contradicted the 
whole story which he gave before the court. 

Nevertheless, this story — testimony which an American justice of the 
peace would never think of admitting or listening to, — was deemed of 
such great importance by the counsel for the prisoner, that they ap- 
pealed to the German and the Italian governments to come forward and 
disclose the truth in the interests of justice, by sending, as witnesses 
to the court, the officers who had been respectively their military 
attachés at the time of the doing of the acts for which Dreyfus had 
been convicted. These officers were, on the part of Germany, Colonel 
Schwartzkoppen, and on the part of Italy, Major Panizzardi. These 
governments replied to the effect that the officers would not be sent, 
but that their depositions would be given if required Maitre Labori 
then appealed to the court for a commission to take their depositions, 
and stated the interrogatories which he desired them to answer. These 
interrogatories were few and simple. They may be indicated by those 
which he desired to have put to Colonel Schwartzkoppen. These 
were : — 


On what date did you receive the bordereau and the documents named 
therein? Was it in the same handwriting as the one in possession of the court? 
Did you receive the firing manual and the firing rules? How long had you been 
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in relation with the sender? Did you send the petit bleu to Esterhazy? Have 
you ever had direct or indirect relations with the accused? 


The representative of the French Foreign office, M. Paleologue, 
stated that this was the usual course, and that the foreign office was 
not opposed to it. Major Carriere, the government prosecutor, said 
that he had no objection, provided the law forbidding an adjournment 
of more than forty-eight hours was respected. Nevertheless, the court 
returned with the announcement that the court had no jurisdiction to 
grant the application, but that the decision rested with the president of 
the court alone. Colonel Jouaust then announced that, as president 
of the court, he felt compelled to refuse to exercise his discretionary 
power in compliance with the request of the prisoner. M. Labori, quite 
aghast, demanded to know if the president of the court refused a com- 
mission to take the testimony of the two witnesses referred to. Colonel 
Jouaust replied: ‘‘ I maintain this decision.’’ After this appalling and 
outrageous decision, some more characteristic French evidence was 
heard. A part of this consisted in the reading of a great many letters 
of the scoundrel Esterhazy, as though the unsworn statement of a 
fellow that had contradicted himself with regard to this affair in so 
many particulars, and that had sold his lies, pro aud con, to any editor 
that would buy them, could have any weight in a court of justice. 

The evidence then closed; and Major Carriere, evidently half con- 
vinced of the innocence of the accused, began a weak and rambling 
address to the court. Maitre Demange followed, in a speech which is 
described by the press correspondents as a great speech. The open- 
ing portion of it, which recited letters which passed between Captain 
Dreyfus and his wife during the years of his imprisonment on Ile du 
Diable, is said to have been very affecting, and to have moved even 
some members of the court to tears. Maitre Demange concluded his 
speech on Saturday, September 9th, and the court immediately retired 
for deliberation. After being out a little over an hour they returned 
and announced a finding of guilty, with a sentence of ten years im- 
prisonment in a military fortress. The prejudice and brutal injustice 
of the court had become so manifest that the verdict was expected by 
almost every one, including the counsel for the prisoner. Before the 
trial closed, and after Col. Jouaust had announced his refusal of a 
commission to take the depositions of the former military attachés of 
Germany and Italy, the German government made a semi-official 
announcement that Dreyfus had had no relations with that govern- 
ment. This, of course, was not evidence; though, in France, where 
there are no rules of evidence, it is plain that it might have been ad- 
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mitted and considered by the court, if it had worked — the 
prisoner, instead of in his favor. 

Recapitulating this long drawn out and shameful business, in which 
the French army, and incidentally the French Republic, and not merely 
a miserable Jewish captain of artillery has been on trial, it may be said 
that the arrest of Captain Dreyfus took place on October 15, 1894; that. 
on December 22, of the same year, he was condemned to be degraded 
from the army, and to suffer a lifelong imprisonment, upon secret 
documents which neither he nor his counsel were permitted to see, one 
of which was certainly forged. That on January 4, 1895, he was pub- 
licly degraded before l’ Ecole Militaire, the insignia of his rank, even 
the buttons, cut from his uniform and his sword broken. For two years 
the mantle of silence seems to have covered this shameful injustice, 
the victim eating his heart out in his place of imprisonment, on a 
malarial island under a tropical sun. Finally, the question of the 
rightfulness of this sentence was raised by M. Castelin, in the Chamber, 
and in the meantime Col. Picquart, filling the office of Chief of the In- 
telligence Bureau of the High Staff, pursued a course of investigation 
into the documents on which Dreyfus had been condemned, as they 
remained in the War Office. To stop this investigation, Picquart was 
ordered to service in Africa by his military superiors. In July, 1897, 
evidences of public doubt and dissatisfaction accumulated, and finally 
M. Scheurer-Kestner announced in the French Assembly that he was 
convinced of the innocence of Dreyfus. On November 16, 1897, M. 
Mathieu Dreyfus, brother of the prisoner, publicly accused Esterlazy 
of being the author of the bordereau. This word, it may be premised, 
means a detailed memorandum; and the particular document is said to 
have consisted of a detailed account of the different railways which the 
different regiments of the Freneh army should take in the case of a 
certain mobilization. On November 28, 1897, the Figaro published 
Esterhazy’s letters to Mme. de Boulancy, showing « similarity in his 
handwriting with that of the bordereau. On December 4, 1897, an 
interpellation in the Chamber having been made, General Billot, Min- 
ister of War, declared ‘‘ on his soul and conscience ’’ — such soul and 
conscience as he had — that Dreyfus had been justly and legally con- 
demned. On January 11, 1898, Esterbazy, the real traitor, or one of 
them, was whitewashed by a court-martial. This unspeakable rascal, 
since uis flight from France, has admitted that he was the author of 
the bordereau. Two days later, M. Zola, the celebrated litterateur, 
published his famous letter addressed to the President of the Republic, 
commencing with the words, ‘‘J’accuse.’’ On the same day, Col. 
Picquart was arrested. On February 18, 1898, M. Zola was tried for a 
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libel, based upon the writing of this letter. At this trial Col. Picquart 
appeared as a witness, and vindicated his belief in the innocence 
of Dreyfus. Zola was nevertheless sentenced, on February 23d, to pay 
a fine of 3,000 frances, and to undergo a year’s imprisonment. He 
appealed against this sentence, and it was affirmed on August 30, by a 
court sitting at Versailles. He left France to avoid the imprisonment. 
His furniture was seized and put up for sale to pay the fine, and his 
friends bid several pieces in at several times their value. On January 
14, 1898, the Dreyfus agitation resulted in the fall of the cabinet pre- 
sided over by M. Meline, and the cabinet headed by M. Brisson was 
formed, with M. Cavaignac as Minister of War. Cavaignac was a 
civilian and an honest man; he came of distinguished family. His 
father had been a candidate for the presidency of the republic in 
1848, against the celebrated Lamartine, who was elected. He believed 
in the guilt of Dreyfus, and announced that belief in the Assembly, on 
the faith of a document found in the so-called secret dossier, the word 
dossier meaning a bundle of papers. In order to satisfy the French 
nation of the guilt of Dreyfus, this document was photographed and 
the photographs were placarded all over France. On July 9th, 1898, 
Col. Picquart wrote to M. Brisson, chief of the cabinet, offering to 
prove that the document was a forgery. Such investigations followed 
that on August 30, Lieutenant-Colonel Henry, of the French High 
Staff, was arrested for the forgery. He confessed his guilt, but 
claimed that he had done it under the command of his military 
superiors. There was nothing to do but to send him in arrest to a mil- 
itary prisou, where he committed suicide by cutting his throat with a 
razor, or else his throat was cut by some one else — you can take your 
choice as to theories. This forgery was committed after the conviction 
of Captain Dreyfus, in order to have a document lodged in the military 
archives which would justify his conviction and screen the real traitors — 
perhaps generals high in rank. We have here the amazing spectacle 
of a government committing forgery! The astounding declaration 
made by Col. Henry overwhelmed M. Cavaignac with such chagrin 
that, on September 3, he resigned the office of Minister of War. Two 
or three days before that, General de Boisdeffre had for the same 
reason resigned the office of chief of the High Staff. In fact, the High 
Staff had become so rotten, and its rottenness had been so raked over 
and exposed, that it seems that no honorable man could remain a mem- 
ber of it, — at least without holding his nose all the time. On Septem- 
ber 5, 1898, the wife of Captain Dreyfus wrote to the Minister of 
Justice, appealing for a revision under his sentence, in conformity with 
French law. On the following day, General Zurlinden was appointed 
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Minister of War. On September 17, the cabinet decided in favor of 
the principle of a revision of the sentence. On September 18, in con- 
sequence of this decision, General Zurlinden resigned his portfolio. 
On September 26, the question of revision was referred to the criminal 
division of the Court of Cassation. On October 25, General Chanoine, 
who had been appointed Minister of War to succeed General Zurlinden, 
gave up his portfolio in the presence of the Chamber, and this led to 
the fall of the Brisson cabinet. Thereupon, October 31, a cabinet was 
formed under the leadership of M. Dupuy, with M. de Freycinet as 
Minister of War. In the meantime it became apparent that the crim- 
inal chamber of the Court of Cassation would order a revision. For 
reasons which lie in doubt and dispute, whether to checkmate this, or, 
in case of a revision to secure the weight of the entire court to that con- 
clusion, on February 10, 1899, a law was passed extending the investi- 
gation to the entire court. On May 6, 1899, M. de Freycinet resigned 
his position as Minister of War, and was succeeded by M. Krantz. On 
June 3, the Court of Cassation pronounced unanimously in favor of the 
revision, the new trial to take place before a court-martial to be as- 
sembled at Rennes. On June 6, Captain Dreyfus left Guiana for 
France. On June 12, the Dupuy cabinet collapsed. On June 22d, 
the present Waldeck-Rousseau cabinet was formed, with General de 
Galliffet as Minister of War. On August 10, the second court-martial 


began its sittings. These sittings were public, with the exception of 
those which were necessary for the examination of the secret dossier. 
On September 9, the sentence of the court was announced, as elsewhere 
stated. 


The whole spectacle is saddening and depressing to the friends of 
France. It involves the fact of members of her High Staff dishonor- 
ing themselves by committing forgeries, and committing suicide, or 
becoming fugitives from the country, when detected. It involves the 
fact of the government itself committing forgeries, for there can be no 
distinction between the fact of a government committing forgery and its 
Minister of War ordering forgery to be committed. It involves the 
spectacle of numerous generals of a nation once supposed to be chivalric, 
trying to make a scapegoat of a subaltern officer, merely because he 
being a Jew, it is easier for that reason to make a scapegoat of him, 
than of any one else. It involves the spectacle of these very generals 
being on trial, rather than the accused. Behind it all rests the un- 
doubted fact if the German government were to show its hand by publish- 
ing photographs of the documents which it holds in its military archives, 
which have been received from France, that publication would destroy 

VOL. XXXIII, 50 


| 


786 33 AMERICAN LAW REVIEW. 


all conception of the honor of the French High Staff, both in and out 
of France, and would exhibit among the traitors officers of much higher 
rank than that of captain, or even of lieutenant-colonel. But the 
most appalling spectacle of all is that of a modern civilized State incap- 
able of justice ; and a nation incapable of justice is not fit to live. In 
securing a revision of the former sentence, the civilians, lawyers, and 
judges, assisted by some of the soldiers of France, rescued their 
country from this appalling imputation. Will it be so again? Or will 
this infamous sentence be permitted to stand? 

P. 8. The finale is that an innocent man has been pardoned of a 
crime committed by some one else. 


How tHe Dreyrus Triat Looks To aN AMERICAN Lawyer. — An 
American lawyer, just returned from Europe, writes to us: ‘‘I saw 
as much as possible of the German and French legal systems, but 
nothing that compared with the Dreyfus trial at Rennes, at which the 
mode of taking evidence, as well as the conduct of both court and 
counsel, amazed me. I came away with theconviction that the accused, 
before a French court-martial, has even less show than the defendant 
in a justice of the peace case before the Devoy law went into effect.”’ 
The so-called ‘‘ Devoy law’ was a statute of Missouri, intended to be 
applicable in St. Louis, which abolished the system under which jus- 
tices of the peace were paid by fees, and made them salaried officers. 
Under the old system every justice was bidding with lawyers for their 
business, and was always finding for the plaintiff, in order that the 
plaintiff’s lawyer would bring more business. To this an exception 
existed in the case where the defending lawyer happened to be a patron 
of the justice, bringing to him a large amount of lucrative business. 
We even heard it stated, in regard to one justice, that he would watch 
the struggle between the lawyers and their clients carefully, to see 
which was the more earnest of the two parties, and then he would 
decide against that party, knowing that he would be more apt to appeal, 
and that then the justice would get an additional fifty cents for making 
out the appeal bond. 
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DiscHARGE OF SuRFACE WaTER on NeiGHBOR’s Lanp: OBLica- 
TION TO Prevent Harm ApsoLtute — Not One or Orpinary Care. — 
Fitzpatrick v. Welch,! before the Supreme Court of Massachussetts, 
was an action of tort for turning the fall of rain water upon plaintiff’s 
premises and damaging her property. In the Superior Court, the ver- 
dict was for plaintiff, and defendant excepted. 

The plaintiff's case was that water flowing from the roof of the 
defendant’s stable into a gutter along the side of the stable was dis- 
charged upon the plaintiff’s land in large quantities through an aper- 
ture in the gutter, and thus did the damage for which suit is brought. 

The Superior Court refused to rule that the defendant was bound to 
use only ordinary care, and the Supreme Judicial Court sustained this 
ruling. 

Holmes, J., delivering the judgment, said: One who arranges a roof 
and gutter in such a way that the first will collect water, and the sec- 
ond manifestly will discharge it upon a neighbor’s land, unless pre- 
vented, has notice that he threatens harm to his neighbor of a kind 
which the law in its judgment of their conflictinginterests does not per- 
mit him knowingly to inflict.2 The danger is so manifest, so constant, 
and so great, that, although no doubt a possibility of harm does not 
always require more than the exercise of ordinary care to prevent it,® 
and although in some States only ordinary care is required in cases like 
this,4 the requirement here and elsewhere is higher, and sometimes is 
stated as absolute, to prevent at one’s peril the harm from coming to 
pass.® 

If the defendant is liable she is liable for damage to artificial struc- 
tures upon the plaintiff’s land; ® and if the discharge of water caused 
the wall to fall, she is liable for it whether the wall was well constructed 


1 Massachusetts Law Reporter, July 5 Shipley v. Fifty Associates, 106 

12, 1899; decision, June 30, 1899. Mass. 194, 199; Jutte v. Hughes, 67 
2 Bates v. Westborough, 151 Mass. N. Y. 267, 272. 

174, 181. ® Cooper v. Dolvin, 68 Iowa, 757; 
5 Quinn v. Crimmings, 171 Mass. 255. Martin v. Simpson, 6 Allen, 102, 105, 
4 Underwood v. Waldron, 83 Mich. and cases below. 

232, 238, 239; Garland v. Towne, 55 

N. H. 55. 
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or not. The request which was refused would have exonerated the 
defendant if the wall was ill constructed, even though the bad construc- 
tion did not contribute to the damage. It is not necessary to consider 
this question more nicely, as it appears that full instructions were 
given; the only exception is to the refusal of the defendant’s request.! 


OF Property not Lost But MisLaip sy Owner. — A cus- 
tomer in a barber’s shop saw and took up a pocketbook which was 
lying upon a table there, and said: ‘* See what I have found.’’ The 
barber came up to the table and asked him where he found it. The 
customer, who was a stranger, said: ‘‘I found it right there.’ 
The barber then took the pocketbook, and counted the money, and the 
stranger told him to keep it, and if the owner should come to give it 
to him, and otherwise to advertise it; and the barber promised to do 
so. Subsequently the stranger made three demands for the money, 
and the barber never claimed to hold the same till the last demand. 
The stranger then sued the barber to recover the money. It was 
agreed that the pocketbook was placed on the table by a transient cus- 
tomer of the barber shop, and accidentally left there; that it was first 
seen and taken up by the plaintiff, and that the owner had not been 
found. It was held that the plaintiff could not recover.? The court 
said that the property was not, under the circumstances, to be treated 
as lost property, in that sense in which a finder has a valid claim to 
hold the same until called for by the true owner. The case of Bridges 
v. Hawksworth® is distinguished from that before the court, for the 
property in that case, although found in a shop, was found on the floor, 
and had not been placed there voluntarily by the owner, and the court 
held that the finder was entitled to the possession, except as to the 
owner. But the Massachusetts case more resembles that of Law- 
rence v. State, and is indeed very similar in its facts. The court 
takes a distinction between the case of property thus placed by the 
owner and neglected to be removed, and property lost. It was there 
held that to place a pocketbook upon a table and to forget to take it 
away, is not to lose it, in the sense in which the authorities referred to 
speak of lost property. 

These decisions are of interest as applied to the case of an umbrella 


1 Underwood v. Waldron, 33 Mich. 2 McAvoy v. Medina, 11 Allen 
232, 236, 237; Gould v. McKenna, 86 (Mass.), 548. 
Penn. St. 297. 37 Eng. Law & Eq. R. 424. 
* 1 Humph. (Tenn.) 228. 
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left by the unfortunate owner in a shop, a theater, a car, or a hired 
carriage. The umbrella is placed by the owner in the position in 
which it is found. It would seem that the umbrella or the possession 
of it would rightfully belong to the owner of the shop, theater, or car- 


riage in which it is found as against a stranger or employe, who 
might first discover it. 


Statutes oF Limitations: FRAUDULENT CONCEALMENT OF CAUSES OF 
Action. —In the case which may be cited as Re Arbitration,’ the 
English Queen’s Bench Division hold, following the subjoined prece- 
dents,” that, in order to exclude the defense of the Statute of Limita- 
tions on the ground of a fraudulent concealment of a cause of action, 


there must not only be fraud, but an intentional concealment of that 
fraud.* 


CorporaTions: AUTHORITY OF OFFICERS — PRESIDENT OF BANK 
Drawinc Cuecks TO SatisFy HIS OWN Desr. — The decision of the 
United States Circuit Court of Appeals for the Seventh Circuit in 
Lamson v. Beard,‘ to the effect that when the president of a bank 
draws drafts upon the funds of the bank for the purpose of discharging 
his individual obligations to the drawee, the latter is put upon inquiry 
as to his authority so to do, is perfectly sound and sustained by a con- 
siderable mass of analogous authority which we could show if we had 
time. Mr. Circuit Judge Woods, who writes the opinion of the court, 
does not cite many cases, but those which he does cite are sufficient to 
sustain his position, which is sustained by a considerable number of 
other analogous cases. 


APPELLATE PRocEDURE: GivinG ADDITIONAL Reasons FOR REVERSAL 
AFTER REMANDING THE CAUSE AND AFTER A New TRIAL IN THE CouRT 
TO WHICH THE REMAND HAS BEEN Mane. — The case of Adams v. Yazoo 
&c. R. Co., alluded to by us in a former issue,® has excited great op- 


1 80 Law Times Rep. 116. Ecclesiastical Commissioners v. North 
2 Dean v. Thwaites, 21 Beav. 261; Eastern R. Co., 4 Ch. Div. 845; s.c. 36 

Trotter v. McLean, 13 Ch. Div. 574; L.T. Rep. 174, — was disapproved. 

s.c. 42 L. T. Rep. 119; Petre v. Petre, 4 Reported in the Chicago Legal 

1 Drew. 397; Rains v. Buxton, 14 Ch. News for June 10th. 

Div. 537; s.c. 43 L. T. Rep. 88. * 33 Am. Law Rev. 295. 
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position on the part of vested interests, and has attracted attention in 
the usury corner of our country, where it has been denounced as an- 
other repudiation by the people of the State of Mississippi of their 
obligations. It was so denounced in the New York Evening Post; but 
no person who has for any considerable time followed opinions of 
that paper, can have much respect for their impartiality. What 
we wish to call attention to now is a curious phase of this case 
relating to appellate precedure. In the report of the case which we 
have now under consideration, a motion was made to strike from the 
files the opinion of the court.'. The court denied the motion, holding 
that the opinion of the Supreme Court, in a decision reversing and re- 
manding the cause, need not accompany the mandate to the lower 
court; that where the Supreme Court, at the time of reversing and 
remanding a cause, files merely a summary of its holdings, announcing 
its purpose to file a subsequent opinion, it may file that opinion after 
the retrial of the remanded cause, and may include therein additional 
reasons for reversing the cause beyond those stated in the summary ; 
and that this is not a violation of the Fourteenth Amendment to the 
Constitution of the United States as operating to deprive the unsuccess- 
ful party of property without due process of law. Weunderstand that, 
from the decision of the Supreme Court of Mississippi in the case under 
consideration, a writ of error is being prosecuted in the Supreme Court 
of the United States. In the brief of the counsel for the plaintiff in 
error, the railroad company, the statement is made that the Supreme 
Court of Mississippi took five months in which to write its opinion, 
having the suggestion of error before it all the while. On the contrary, 
the suggestion of error had been promptly overruled in June, immedi- 
ately after the summary of the views of the Supreme Court of Missis- 
sippi had been handed down. The detailed opinion of the court was 
not written until November. The reason for the delay was that the 
yellow fever appeared in Jackson, the capital of Mississippi, at which 
the Supreme Court sits, in epidemic form, and prevailed there through- 
out the whole summer. Mr. Justice Whitfield did not, it appears, in 
writing the opinion in full, add a foot-note to the effect that the yellow 
fever had kept him away from the State Library until within three weeks 
of the opening of the special term of the court upon November 21st. A 
member of the Bar of Mississippi, of high standing, sends us this state- 
ment of facts, and thinks that counsel for the plaintiff in error in the 
Supreme Court of the United States would probably feel ashamed of 


1 That opinion is reported in 24 S. of procedure which we are now ex- 
Rep. 200. The opinion on the question amining, is reported in 24 S. Rep. 317. 
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themselves if they knew the facts. This we doubt. There are lawyers 
in whose mentality everything that does not suit a corporate client, is a 
deprivation of its property without due process of law. The yellow 
fever is no doubt unconstitutional, as it often deprives persons of life, 
liberty, and even property, without due process of law. 


RESPONSIBILITY FOR THE NEGLIGENCE OF A Hikep Driver. — As long 
as special arrangements of a more or less permanent character are made 
between job-masters and their customers under which the former sup- 
ply drivers for the latter, the question will from time to time arise which 
of the parties is liable for the negligence of the driver; in other words, 
whose servant is the driver to be considered at the time when he com- 
mitted an act of negligence for which an action is brought? The latest 
case in which this question was raised is Jones v. Scullard,' in which 
the Lord Chief Justice recently delivered a considered judgment. The 
defendant owned a carriage, a horse and harness, which he kept at a 
livery stable. The job-master used to supply him with a driver, and 
for six weeks the carriage had been continuously driven by the same 
man, through whose negligence the plaintiff’s property had been dam- 
aged. On these facts Lord Russell held that there was evidence on 
which a jury might find that the driver was acting as the servant of the 
defendant. There are two well-known cases— Laugher v. Pointer,’ 
and Quarman v. Burnett,? —in which a similar question arose, but in 
both those cases the horses as well as the driver were provided by the 
job-master. Laugher v. Pointer cannot be said to decide anything, 
because the Court of Queen’s Bench was evenly divided in opinion, and 
when the case was considered by the whole body of the common-law 
judges they also differed; curiously enough, no record of their decis- 
ion can be found. In Quarman v. Burnett, however, the Court of 
Exchequer held unanimously that there was no evidence that the driver 
was the defendants’ servant, although he had driven them for years 
and wore their livery. This decision seems, to some extent, opposed 
to Lord Russell’s, who, however, distinguishes it on the ground that in 
Jones v. Scullard the horse was the property of the defendant. When 
the horse and driver are supplied by the job-master, says Lord Russell, 
the hirer has no control whatever on the driver, except to indi- 
cate the direction in which the driver is to go; and if the hirer orders 
the driver to increase the speed, the latter may lawfully refuse to do 


| 67 Law J. Rep. Q. B. 895; L. R. 2 5B. & C.547. 
(1898), 2 Q. B. 565. 36M. & W. 499. 
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so on the ground that his master has ordered him to drive slowly. But 
where the horse belongs to the occupier of the carriage, the driver must 
conform to his orders as to the rate of speed, and is therefore under 
his control as to the manner of his driving. This test may not always 
be satisfactory, for the injury complained of may not result from the rate 
of speed or manner of driving. But where one of two innocent persons 
must suffer for the act of a third, some test of liability must be estab- 
lished, and the class of cases of which Rourke v. The White Moss Col- 
liery Company is an example has established that a man may be the 
general servant of one person, and yet be for the time being in the 
particular employment of another, who becomes thereby the party 
responsible for his negligence. A fact which Lord Russell also thought 
material in the case before him was that the horse had only been recently 
purchased by the defendant. That the driver was not quite familiar 
with the horse’s peculiarities might sometimes have an important bear- 
ing on the question whether he was negligent. It is not, however, 
obvious how this fact can affect the question who was his master. — 
Law Journal (London). 


TRADE-MARK: APPROPRIATING A GEOGRAPHICAL Name — ‘“‘ Exein”’ 
Wartcu. — Everyone who has carried an ‘‘ Elgin’’ watch —and they 
are most excellent time-keepers — will be interested in the decision of 
the United States Circuit Court of Appeals for the Seventh Circuit in 
the case of the Illinois Watch Case Company v. Elgin National Watch 
Company,! in which the court hold that the word ‘‘ Elgin’’ used to 
designate a watch of a particular manufacturer, cannot be appropriated 
as a trade-mark, because it is a geographical name designating the city 
in which the so-called ‘‘ Elgin watches ’’ are made. 


PersonaL Ingury: Evevator We Lis — Necuicence. — McCavrel 
v. Sawyer,’ decided by the Supreme Court of Massachusetts, was an 
action for personal injuries. The plaintiff, wishing to visit a friend, 
went to the wrong building, walked along a passageway, walked through 
a door, which she says was open, and fell down an elevator well. The 
defendants owned and were in control of the passage and the elevator 
well. The plaintiff had come from the Provinces and never had seen an 


1 94 Fed. Rep. 667, June 6, 1899. 2 Mass. Law Reporter, July 5, 1899; 
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elevator well before. When she came to the building she asked a man 
who was standing at the entrance and who as it turned out was one of 
the tenants of the building, if her friend lived there. He said that he 
did not know, but that if she would go straight in she might find out 
for herself. Rulings were asked and refused that the plaintiff was on 
the premises by invitation, and that on the question of the plaintiff's 
care the jury might take into account that she had never seen an eleva- 
tor. The plaintiff excepted. 
Holmes, J., delivering the opinion of the court, said — 


Of course there was no invitation. In other words, the disposition of the 
premises and the relation of the defendants to the plaintiff imposed upon them 
no duty or liability beyond what they would owe to every person not a tres- 
passer who might enter their building.! The reply of the tenant to the plain- 
tiff’s question did not make her his guest or in any way affect her rights. It 
was disinterested suggestion, nothing more. 

We need not consider whether the other ruling asked was right as an ab- 
stract rule of law when applied toa case like this, since we are of opinion that, 
however this may be, the plaintiff was not entitled to go to the jury, and 
therefore cannot complain. The plaintiff, whatever her ignorance, on coming 
to an ordinary sliding elevator door, such as this was, was not exercising rea- 
sonable care to step through the aperture without looking.? It is true that in 
Gaffney v. Brown, the door was shut, but, on the other hand, an elevator en- 
trance on the face of it is peculiar, and does not suggest an ordinary passage- 
way, even if the door is open, as the plaintiff said was the case. 


1 Plumer v. Dill, 156 Mass. 426. 2 Gaffney v. Brown, 150 Mass. 479; 
See Blatt v. McBarron, 161 Mass. 21, Blatt ». McBarron, 161 Mass, 21, 23, 
23 24. 24. 


33 AMERICAN LAW REVIEW. 


CORRESPONDENCE. 


DELAWARE MISSIONARY ENTERPRISE. 


To the Editors of the American Law Review: 


I have recently received a circular from a trust company, having its main 
office iu the city of New York, which has been organized to extend the benefits 
of the new Delaware corporation law to the residents of other States, of foreign 
countries, and of the islands of the sea. ‘This is not the first circular of the 
kind which I have received, and it looks as if the exports of that little State 
will consist for the future of charters and peaches in about equal quantities. 

It is to be hoped that the trust companies who are prosecuting this new 
branch of missionary enterprise will not confine their circulars to the legal 
profession. Persons who are thinking of investing in Delaware corporations 
ought by all means to be informed of the advantages of incorporating under the 
laws of that State. The chief advantage, it may be stated at the start, consists 
in the fact that it costs very little, and that, after you have incorporated, you 
need never bother about the State of Delaware except to send a small check 
(how small, Iam not informed) to a trust company once a year and they will 
do the rest. Indeed, it seems as if the Kodak principle had been applied to 
the business of incorporating stock companies. 

The company to which I am indebted for the latest exposition of the beauties 
of the Delaware law is incorporated for $100,000, presumably under the benefi- 
cent law in question. The capital seems more than sufficient for the needs of 
a business which consists in drawing up and filing papers and paying over 
moderate sums of money, already collected from clients, to the State treasurer; 
but as I learn from the circular, stock in Delaware corporations can be paid 
for in property or services at such valuation as the directors “ in the absence 
of fraud’’ (which I interpret to mean good faith) may put upon it, it may well 
be that the tangible assets of the corporation would not be assessed by the most 
hardened tax collector at quite $100,000. As the directors appear to be gentle- 
men of more or less prominence in business, in politics, and in the legal profes- 
sion, there is no impropriety in suggesting that each of the eleven has probably 
received a reasonable honorarium, perhaps $8,000 or $9,000, for his services as 
such director. I have no desire to intrude advice which may be unwelcome, 
even distinctly offensive: but in view of the extreme form of the “ chips and 
whetstones ’’ doctrine in regard to the payment of subscriptions to the capital 
stock of corporations, which prevails in Delaware and is embodied in this 
statute, it would seem good business policy for corporations intending to make 
a business of incorporating other companies under the Delaware law, to furnish 
unexceptionable evidence of the possession of other assets than a little office 
furniture and a pleasant smile — or incorporate in some other State! 


794 


CORRESPONDENCE. 795 


Some of the advantages enumerated in favor of a Delaware charter are, 
that the company may engage in any Jawful business, except banking; may 
acquire real property in any amount and situated anywhere; may consolidate 
with other corporations, and may vote the stock of other companies owned by 
it. Of course, these advantages are somewhat diminished by the fact that 
most, if not all, of them cannot be exercised outside of the State of Delaware, 
and would therefore be of no use to a tramp corporation doing business in 
another State. In Illinois, for instance, there is a statute forbidding corpora- 
tions to own any land except what is necessary for the transaction of their cor- 
porate business, so that the purchase of land by a corporation as an investment 
or speculation is impossible in that State. Of course the statute is as appli- 
cable to foreign corporations ! as to domestic corporations, and unquestionably 
would be enforced with even greater rigor against them. The same prohibition 
exists in many other States, so that the power to purchase land will be of little 
use to the tramp corporation. Nor can it engage in any business forbidden to 
corporations by the law of the State in which it transacts business; and its 
power to consolidate with other corporations and vote the stock of other 
companies will be similarly restrained. 

But there are many other advantages enjoyed by a Delaware corporation, 
which follow it wherever it may go, whether to Greenland’s icy mountains or 
to Asia’s coral strand. Its capital need not be more than $2,000, of which only 
one-half need be paid in; nay, to avoid the appearance of churlishness, the 
statute permits it to begin business without waiting for the collection of even 
this. As stock subscriptions can be paid for in any old thing that happens to 
be lying around, at such a valuation as the directors deem proper, there seems 
to be no difficulty in getting a charter, if the assets of the adventurers are suf- 
ficient to cover the very moderate fees of the State and the trust company 
accoucheurs. Only one director need re-ide in Delaware, and he will be pro- 
vided by the trust company to order, along with the charter, seal, etc. The 
directors, in the absence of charter restrictions, may incur any debts on behalf 
of the corporation which they see fit. The meetings of stockholders and of 
directors may be held out of the State of Delaware, and the corporate books 
enjoy an equal liberty. ‘*The examination of the books by intermeddlers is 
much more difficult under the Delaware law than under the laws of any other 
State.’’ This beautiful idyl of corporate freedom and exemption from trouble- 
some superintendence is completed by the statement that the annual report is 
not required to contain any embarrassing information. 

Of course, every Eden has its serpent, and the peach orchards around Dover, 
Delaware, are no exception to the rule. To buy beautiful and lithographed 
shares by sitting on a board of directors and looking wise two or three times a 
year is very pleasant; but some one is supposed to give up dollars of standard 
weight and fineness for his lithographs; and this one — or perhaps there may be 
two of him — is apt to wonder how much has been paid for the other shares. 
After he has bought his shares, the kuowledge that the directors are free to 
borrow all the money they can find any one to lend them may keep him awake 
of nights, until he gets used to it, like the employés of dynamite factories. If 
he turns to the annual report for re-assurance as to what the board has been 
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doing he finds that they qualified after being elected and expect to be able to 
report a prosperous business next year,— this much and no more; and if he 
fancies that the needful information may be obtained from the books of the 
corporation, he fiuds that the meddlesome stockholders are not looked upon 
with favor by the laws of Delaware. If he will take the trouble to look up 
some recent New York decisions he will find that he must go to Delaware to 
secure even such limited right of examination as he may enjoy under this 
precious law; and, as the books may be kept out of the State, he may have to 
travel to Circle City, Alaska, or Guam, Ladrone Islands, in order to make the 
examination. 

On the whole, I can foresee a good deal of excitement, though possibly not 
much exhilaration, in being a stockholder in a Delaware corporation. LIappre- 
hend that it will be better for the investor if he realizes before hand just how 
much excitement and exhilaration he is likely to have. 

Yours truly, 


W. WooLiry WEst. 
CHICAGO. 


[See comments upon the Delaware statute in our May-June number, 
33 Am. Law Rev. 418. — Eps. Am. Law Rev. ] 
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SHINN ON REPLEVIN. — A Treatise on the American Law of Replevin, and Kindred Actions 
for Getting Possession of Chattels. By ROSWELL SHINN, LL.D., Dean and Professor of 
Pleading and Practice in the Illinois College of Law. Chicago: T. H. Flood & Co. 1899. 
8vo. 957 pp. 

Professor Shinn’s treatise on Replevin will be cordially welcomed by the pro- 
fession for the reason that it is a good book, and for the further reason that 
there was heretofore no good work on this subject. The whole law of the sub- 
ject seems to be gathered in this volume where it is well arranged and clearly 
stated. Some two thousand cases are cited. The work is divided into three 
parts. Part I treats of the remedy. It is divided into seven chapters, and 319 
sections. Part II treats of the procedure, and is divided into nine chapters 
and into sections numbered 320 to 743. Part III treats of actions arising from 
replevins and is divided into five chapters and into sections numbered 744 to 
929. : 

There is considerable uniformity in the statutes of the several States relating 
to this subject, and the author has not experienced very much difficulty in fol- 
lowing out and stating the various statutory modifications. In relation to this 
matter he says in his preface: ‘ Replevin in America and the kindred actions of 
whatsoever name are based on the common law action which is the outgrowth 
of centuries; and while the statutes of the different States modify the require- 
ments of the common law in some particulars, even to the change of name to 
such as ‘ Action to Obtain Possession of Chattels,’ ‘ Proceedings to Recover 
Possession of Personal Property,’ ‘ Possessory Action,’ ‘Possessory War- 
rant,’ ‘ Sequestration,’ etc., etc.; yet they are each fundamentally the action 
of replevin.”’ 

The notes frequently state the substance of particular decisions deemed im- 
portant. The index is full and under the name of each State makes reference 
to matters pertaining specially to that State, and suffering from the general or 
common law of the subject. Much care has been taken throughout the book 
by the use of catch-words and full-faced type to make easy the finding of any 
part of the law of Replevin. 


May’s UNITED STATES SUPREME COURT PRACTICE. — A Treatise on the Practice and 
Procedure of the United States Supreme Court Common Law, Equity, Admiralty, 
Criminal Law, Court of Claims, Interstate Commerce Commission with Rules and 
Forms. By HEBER J. May, a member of the Bar of the Supreme Court of the United 
States. Washington, D.C. John Byrne & Company. 1899. pp. 933 and I xii. 

If a counselor practicing before the Supreme Court of the United States or 
before the Court of Claims will considerately put the above named work in his 
pocket and consult it diligently he may perhaps save himself much trouble, by 
obtaining a full knowledge of the rules of practice which pertain to those 
courts. The work is not in the form of a treatise, but for the most part rather 
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in the form of notes or comments upon the rules of courts. The author states 
in his preface: ‘* The basis for the principles of law and the rules of practice 
set forth in this book is found solely in the opinions and decisions of the 
Supreme Court of the United States. No other authorities are cited. It has 
been my object to give to the profession a series of notes under the important 
heads which are supported, and supported alone, by the highest judicial au- 
thority to be found in the United States. The book is, in some respects, a 
commentary on the statutes of the United States and the decisions of the 
Supreme Court, and it has been the intention in preparing it to fill a vacuum 
that seems to exist amongst the law-book publications. So closely have the 
opinions of the Supreme Court been followed, that the exact language of an 
opinion has been frequently embodied in the note, although this fact may not 
always appear by quotation marks. 

‘<The principles of law and rules of practice laid down will be, it is hoped, in 
many instances, and probably in all, of practical use to the active lawyer as 
well as to the judge, the lecturer and the student. ‘The scope of the book can- 
not be given, or approximated, in a preface. It covers the important and gen- 
eral principles of law and the rules of practice at common law, in equity, in 
admiralty, in the Court of Claims, and Interstate Commerce Commission, and 
these principles of law and rules of practice are applicable in Federal and State 
courts alike.” 

About 1,800 cases are cited. The Table of Contents shows eighty-one 
chapters. The work is divided into five parts: Part I.— General Rules. Part 
II. — Rules of Practice in Equity. Part III. — Rules of Practice in Admiralty. 
Part IV. — Appeals from Court of Claims. Part V. — Supreme Court Forms. 


AMERICAN PRACTICE REPORTS. — Oficial Leading Cases in all State and Federal Courts, 
Annotated and Systematically Arranged eo as to include in the Table of Cases of each 
State its Reported, Cited and Digested Practice Cases. The title system arrangement 
and classification, as well as the matter in this volume, are protected by the copyright 
laws. Editor-in-Chief, CHARLES A. RAY, LL.D., Ex-Chief Justice of the Supreme Court 
of the State of Indiana, and author of “‘ Imposed Daties,” “ Carriers,’”’ etc. Volume I. 
Washington Law Book Company, Law Booksellers and Publishers: Washington, D. C. 
1899. pp. 726and LXX. Price per year, $24.00. 

*¢¢ All the rivers run into the sea; yet the sea is not full.’ — (Ecc. 1, 7.) 
And although ‘there is no new thing under the sun.’ — (Ecc. 1,9.) Yet no 
man knoweth it all and ‘the heart of the prudent getteth knowledge; and the 
ear of the wise seeketh knowledge.’ — (Prov. XVIII, 15.) 

*« While practicing law, I became impressed by the large portion of cases 
lost through the failure of attorneys to draw the pleadings so as to present the 
true merits of their cause or the proper matter of defense.”’ 

Thus the editor saith in the opening lines of his preface. After giving his 
observations at length as to many failures of litigation through errors of 
counsel in matters of practice the learned author in conclusion says: ‘ The 
purpose of the publication is: First. That the work may, in some measure at 
least, lessen the delay in the administration of justice to litigants (the time 
consumed in a suit at law in the United States being from eighteen months to 
six years). Second. Lighten the labor and clear the dockets of the appel- 
late courts (nearly every court of last resort in the United States ends its 
year’s labor with more cases on the docket than it begun the year with). 
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Third. Make it possible for lawyers to win all their meritorious cases, in- 
stead of losing 38 out of 100 (statistics for one year show total reversals in all 
the State courts of last resort upon procedure points alone are 38 per cent; 
cases decided upon procedure nearly 50 per cent). 

“In the notes use is made of recent cases not fully reported for want of space, 
by a clear statement of the facts presenting the questions of practice (which 
include pleading and procedure), and the rulings of the court thereon; thus 
practically reporting all that is of real value in the cases included in the notes, 
only omitting the formal parts of the opinions. By thus reporting in full the 
principal case, and in the notes the gist of all the important decisions involving 
like questions, the American Practice Reports either report in full or condense 
the entire line of current cases impossible otherwise to bring before the courts 
and counsel in such limited space, and at such moderate charge. The labor of 
condensation is spared the reader and assumed by the editor. It results fre- 
quently, that to one reported case twenty or more decisions, stripped of unim- 
portant accessories, are presented in the notes.”’ 

The editor’s notes are full and sometimes elaborate. Thus a note on jurisdic- 
tion occupies nearly fifty pages, citing many cases mostly quite recent. 

The editor’s high standing and long experience as a lawyer, judge, and 
author, give assurance that this series of reports will be of great service to the 
profession. 

The publishers announce that advance parts will be issued every three 
weeks, and a bound volume every three months, making sixteen advance parts 
and four bound volumes a year. 


ENGLISH’S LAw DICTIONARY.—A Dictionary of Words and Phrases used in Ancient and 
- Modern Law. By ARTHUR ENGLISH of the New York Bar, formerly Assistant Attorney, 
Department of Interior, Washington, D.C. Washington. D. C.: Washington Law Book 
Co. 1899. One large Imperial 8vo. Volume. Law Sheep. $6.50 Net. $7.00 delivered. 
pp. 979. 


Here is a new Law Dictionary constructed upon a new plan. The author 
fully explains his plan in his Explanatory Statement, saying: ‘‘A dictionary 
proper should be confined to words, and the definition of those words. It 
should be neither a digest nor a collection of essays or briefs. It should also 
contain all the words ancient and modern that a student or lawyer might come 
across in his readings. No dictionary is complete without the ancient words 
or terms, any more than it would be without modern words. In this work the 
effort has been to make the definition as short as possible, yet so clear that a 
man without legal education can understand them. Purely statutory and judi- 
cial definitions have been avoided because these are continually being changed, 
to meet changed condition. * * * Further, citations do not belong in a_ 
dictionary, but ina digest. Essays or long discussion of subjects have been 
avoided because few have time to read such, and fewer care to, while those 
who have time prefer to investigate for themselves. In most cases the defini- 
tion has been placed under the principal word either in singular or plural. Al) 
kinds of estates are either under estate or estates; all courts under court or 
courts; all evidence under evidence; all bills under bill or bills; all laws under 
law or laws, etc. Of old writs most are under Breve, Capias, or begin with De. 
A complete system of cross-references will be found in all except leading sub- 
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jects, such as those mentioned above, in which case it was not deemed neces- 
sary. Maxims have been purposely excluded, as have phrases which are not 
names, as neither is properly part of a dictionary, but belong in a different 
work. An Appendix is added, in which will be found the Constitution of the 
U. S., Magna Charta of 9 Hen. III. as confirmed by Edward I., the English 
regnal years, and abbreviated titles of reports and works on law.”’ 

The author’s plan is well carried out. The definitions, so far as we can 
ascertain from such examination as we have been able to give the work, are 
accurate, clearly expressed and always brief. Ancient law has generally been 
much neglected in modern dictionaries of the law; but this work is very full 
and strong in respect to Latin as well as old English and Scotch words and 
phrases. 

The Appendix contains the fullest list of abbreviations of titles of reports 
and legal text-books that we have ever seen. The list occupies more than a 
hundred pages. The abbreviations are generally correct. Some of them are 
too brief for practical use, but they are doubtless given not to be followed but 
to identify references incorrectly made by others. Thus one abbreviation of 


this Review is given A. L. Rev. but another, which is better, is also given, 
Am. L. Rev. 


SMITH’S DIGEST OF NATIONAL BANK DECISIONS. — A Digest of All the Decisions of All 
the Courts relating to National Banks reported from 1864 to April 1, 1898. By HaL H. 
SMITH, of the Michigan Bar. Chicago: T. H. Flood & Company. 1899, One vol. 325 
pages. Price, 34.00 net. 

This is a digest of the case law relating to the National Bank Act arranged 
in a form convenient for the use of the profession, bank officers, and business 
men alike. ‘In the selection of the matter,’’ says the author in his preface, 
‘*every case that does not bear directly on the construction of the bank act has 
been eliminated, and out of about five thousand cases examined fourteen hun- 
dred have been used. The citations, however, in those chosen will amply cover 
all the cases relative to any proposition of banking law.”’ 

The author does not append the text of the National Bank Act, but he traces 
its growth from the time of the original act in 1863 through the various amend- 
ments to the present time, and in conclusion says: ‘‘ Conceived in the necessi- 
ties of the Civil War, it has stood the test of the times of peace and commercial 
activity that have followed, and is now enabled to successfully cope with the 
same doctrine of fiat money which hindered its growth in its earlier years. 

** However beneficial may be the amendments that are now being proposed, 
they cannot, without danger, change the basic principles of this legislation, the 
solidity and integrity of which will continually develop as we study the cases 
that are roughly noted in this Digest.”’ 

The digest is conveniently arranged and the points decided are stated with 
clearness and accuracy. The book will without doubt be of much use, to all 
persons, professional or otherwise, who are particularly interested in the 
subject. 


WHEELER. 
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